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The Royal Commission

¢KS [SiiSua tl-iSyl LN2GIRSR (2 1KS w2el€ /2Y Y 1aai2y NSIjaiS dKI-i 1 iy1jazis ryliz
institutional responses to allegations and incidents of child sexual abuse and related
Y 1S,

In carrying out this task the Royal Commission is directed to focus its inquiries and
recommendations on systemic issues but also recognise that its work will be informed by an
understanding of individual cases. The Royal Commission must make findings and
recommendations to better protect children against sexual abuse and alleviate the impact of
abuse on children when it occurs.

A copy of the Letters Patent is at Appendix A to this report.
Public hearings

A Royal Commission commonly does its work through public hearings. A public hearing
follows intensive investigation, research and preparation by Royal Commission staff and
Counsel assisting the Royal Commission. Although it may only occupy a limited number of
days of hearing time, the preparatory work required by Royal Commission staff and by
parties with an interest in the public hearing can be very significant.

The Royal Commission is aware that sexual abuse of children has occurred in many
institutions, all of which could be investigated in a public hearing. However, if the Royal
Commission was to attempt that task a great many resources would need to be applied over
an indeterminate, but lengthy, period of time. For this reason the Commissioners have
accepted criteria by which Senior Counsel Assisting will identify appropriate matters for a
Ltzot0 KSHily3 1yR olity3 (KSY 120G HIR 114 lyRIGIRdzI£ VO1-4S &ldzRISEN

The decision to conduct a case study will be informed by whether or not the hearing will
advance an understanding of systemic issues and provide an opportunity to learn from
previous mistakes so that any findings and recommendations for future change which the
Royal Commission makes will have a secure foundation. In some cases the relevance of the
lessons to be learned will be confined to the institution the subject of the hearing. In other
cases they will have relevance to many similar institutions in different parts of Australia.

Public hearings will also be held to assist in understanding the extent of abuse that may have
occurred in particular institutions or types of institutions. This will enable the Royal
Commission to understand the way in which various institutions were managed and how
they responded to allegations of child sexual abuse. Where our investigations identify a
significant concentration of abuse in one institution it is likely that the matter will be
brought forward to a public hearing.

Public hearings will also be held to tell the story of some individuals which will assist in a
public understanding of the nature of sexual abuse, the circumstances in which it may occur
and, most importantly, iKS RS@1-aiil-ity3 1Y LI-0i KIOK i 01y KIS 2y a2Y'S LIS2LIS0a 6igSa0 !
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detailed explanation of the rules and conduct of public hearings is available in the Practice
Notes published on the w28l /2Y Y laai2yla gSoais I
www.childabuseroyalcommission.gov.au. Public hearings are streamed live over the
internet.

In reaching findings, the Royal Commission will apply the civil standard of proof which
NS1jaziSa hda WSI1-a2y1-6S Al-0NaTI-00i2yR 14 (2 GKS LIMIGOZEH F1-00 ty 1jozSaii2y iy 1-0020RIy0S SiiK
the principles discussed by Dixon J in Briginshaw v Briginshaw (1938) 60 CLR 336:

it is enough that the affirmative of an allegation is made out to the reasonable
satisfaction of the tribunal. But reasonable satisfaction is not a state of mind that is
attained or established independently of the nature and consequence of the fact or
facts to be proved. The seriousness of an allegation made, the inherent likelihood of
an occurrence of a given description, or the gravity of the consequences flowing from
a particular finding are considerations which must affect the answer to the question
whether the issue has been proved to the reasonable satisfaction of the
tribunal...the nature of the issue necessarily affects the process by which reasonable
satisfaction is attained.

In other words, the more serious the allegation, the higher the degree of probability that is
required before the Royal Commission can be reasonably satisfied as to the truth of that
allegation.

Private sessions

When the Royal Commission was appointed it was apparent to the Australian Government
that many people (possibly thousands of people) would wish to tell the Royal Commission of
their personal history of sexual abuse in an institutional setting when they were a child. As a
consequence the Commonwealth Parliament amended the Royal Commissions Act 1902 to
OUSIHS 1- L0533 OISR 1- WLNGI-GS aSaai2ye

A private session is conducted by one or two Commissioners and is an opportunity for a
person to tell their story of abuse in a protected and supportive environment. As at

30 November 2014, the Royal Commission has held 2,724 private sessions with a further
1,000 people waiting to attend one. Many accounts given in a private session will be
reported in a de-identified form in later reports of the Royal Commission.

Research program

In addition to public hearings and private sessions the Royal Commission has an extensive
research program. Apart from information gained in public hearings and private sessions,
the research program will draw upon research undertaken by consultants to the Royal
Commission together with the original work of its own staff. Significant issues will be
considered in issues papers and discussed at roundtables.
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This case study

This is the report of the public hearing that examined the /I-iK2£l0 /KdzI0K(& response to a
complaint of child sexual abuse by Mr John Ellis and the litigation he subsequently
commenced. This was identified as appropriate for a case study for a number of reasons.

This case study highlights a number of issues that will be dealt with as part of the Royal
/2Y'YNaai2yla SEIFY iy1-ii2y 21 ISRISES, including:

1l

the role an institution should play in assessing complaints of conduct by those
associated with the institution

the transparency of the process and possible outcomes

the components of a review process

the relationship between litigation and institution-based redress schemes
the role of pastoral care

the experience of civil litigation by a victim of child sexual abuse

the response of an institution that had not adopted guidelines for responding to civil
litigation.

The scope and purpose of the hearing was:

1. The response of the Catholic Church to:

the complaint of child sexual abuse made by John Ellis under Towards Healing
the review of the Towards Healing LIi20S3a ly UStl-ii2y (2 I2Ky 9ffidls complaint

the civil action commenced by John Ellis in relation to his complaint.

2. The experience of John Ellis in relation to:

1l
1l
1l

the Towards Healing process
the review of the Towards Healing process in relation to his complaint

the civil action commenced by him in relation to his complaint.
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OESOdzidS ad7Y Y -8

As a child, Mr John Ellis was sexually assaulted by Father Aidan Duggan from about 1974 to
1979. Mr Ellis was an altar boy and Father Duggan was an Assistant Priest at the Christ the
King Catholic Church at Bass Hill in Sydney, New South Wales. Mr Ellis was aged between 13
and 17 years old and Father Duggan was aged between 54 and 59 years old.

Father Duggan continued to abuse Mr Ellis in his early adult years.

In 2001, Mr Ellis disclosed to his counsellors for the first time that he had suffered abuse as a
teenager at the hands of Father Duggan. Mr Ellis found it very difficult to talk about the
abuse. The memories were painful and frightening and they came with strong physical
memories of the abuse. The memories made him feel ashamed and sick.

Towards Healing

Mr Ellis commenced his Towards Healing process in June 2002. Towards Healing is a set of
principles and procedures introduced in 1997 and revised in 2000, 2003, 2008 and 2010.

In the introduction of each version of Towards Healing, it is stated that the document:

establishes public criteria according to which the community may judge the resolve of
Church leaders to address issues of abuse within the Church. If we do not follow the
principles and procedures of this document, we will have failed according to our own
criteria.

In general terms, the stated intent of Towards Healing is to provide an opportunity to a
person to tell his or her story to somebody in authority in the Church, receive an apology, be
offered pastoral care and be offered reparation. It also provides one of several methods by
which Church bodies assess risk regarding those still holding a position within the Church.

The principles of Towards Healing are striving for truth, humility, healing for victims,
assistance to other persons affected, an effective response to those who are accused, an
effective response to those who are guilty of abuse and prevention of abuse.

At the time Mr Ellis approached the Church, Cardinal Pell was the Archbishop of the
Archdiocese of Sydney, and Dr Michael Casey was his Private Secretary. Mr John Davoren
was the Director of the Professional Standards Office NSW/ACT.

Mr Ellis expected the following outcomes from the Towards Healing process:
{1 Father Duggan is not in active ministry.

1 Twill receive from the Church a personal acknowledgement of the wrong done
to me.

1 Father Duggan will be confronted with this complaint and will acknowledge the
wrong done.
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1 The Church will provide assistance and support in addressing the effects of the
abuse.

A central 1&&dzS TI2Y (KS 2diaSi 1-4 GKSIKSI CIIKSH 56331y &4 1-68S {2 NSALI2YR (2 all 9ffidls
02Y Lyt all offid &1-4 (2R (KI-i YCI-iKSI 5331y X has no capacity to understand the full
implications of a dS0iai2yl Father Duggan had dementia.

The Towards Healing protocol gave clear guidance on this matter: where the accused was
unavailable to give a response, the Director of Professional Standards should appoint one or
two assessors. Mr Davoren did not appoint an assessor.

Following advice from Mr Davoren, on 23 December 2002 Archbishop Pell wrote a letter to

Mr Ellis advising him that, -4 CI-iKSI 5dz331y 02dAR y20 1SaLI2yR {2 1KS YOKMESE 1-31-yaEd KD

and there were no other complaints against him, dzyRSl iKS Ycircumstances | do not see that
there is anything the Archdiocese can dot {i2 S320S the complaint.

Mr Ellis received this letter on Christmas Eve, 2002.

Cardinal Pell told us that he accepted all 51925yl advice. Cardinal Pell said:

| did not understand Mr Davoren to be suggesting, and | did not myself have any wish,
that the Towards Healing process be brought to an end X Li gl-4 y2i Y& lyiSyli2y (2
convey to Mr Ellis that there was nothing the Archdiocese could do about resolving his
complaint overall.

Not surprisingly, Mr Ellis construed the letter {i2 8S I-VOSIH &ll1-iSY Syl iKI-i (KS 1HO0KoIaK2L)
considered the matter to be at an end, despite there having been no formal assessment of
Y& 02Y LIy,

o Finding 1: Cardinal Pell relied upon Mr Davoren to properly apply the proceduresin
Towards Healing. He then followed Mr 51421Sy advice, assuming that such procedures
had been followed. After receiving a copy of all 900fSali2yl ISLI2I (see below),
CardinalPell became aware that such reliance was misplaced.

o Finding 2: /MRy S tS0iSH (2 aul 9ffia RI-ISR Ho 550SY 68l 2002 was contrary to the
procedures in Towards Healing (2000), as an assessor should have been appointed under
clauses 38.7, 39.3 and 40 of the protocol, regardless of the inability of Father Duggan to
respond.

On 21 March 2003, Mr Ellis wrote to Mr Davoren expressing dissatisfaction with the
Towards Healing process, which had begun some nine months before. He referred to the
Towards Healing protocol, which he had just obtained from the internet, and requested that
the procedure provided for by the protocol be followed. It was not followed while

Mr Davoren was Director.

Cardinal Pell agreed that Mr Ellis was not treated consistently with the requirements of
justice and compassion during the Towards Healing process. He accepted that the Towards
Healing L2054 ly” all 9ffidls case was flawed, which left Mr Ellis confused and mistrusting
UKI-G LN20S530 1S &R Yo& I-y8 OGS GKSIS &+ I- Adzoail-yunl- FI-ithy30.
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We are satisfied that the Director of Professional Standards, Mr Davoren, failed Mr Ellis in
(1KS KIyRly3 27 Kia 02'Y LifHytie all 9ffidls Towards Healing process only progressed to an
I-43S&aY Syl I-yR TI-0MiI-ii2y RazS (2 all 9ffidls own persistence.

= Finding 3: Between June 2002 and April 2003, Mr Davoren as Director of the Professional
Standards Office NSW/ACT did not comply with the procedures in Towards Healing (2000)
in the handling of Mr 9ff\ala complaint by:

{1 notappointing a Contact Person to act as a support person for Mr Ellis after assisting
with making the initial complaint (clause 35.4)

1 not referring the complaint to an assessor (clauses 38.7, 39.3 and 40)

' poor case management, including not undertaking the process as quickly as possible,
IyR L2218 Y 1yI1-3ly3 (KS 1jiSalizy 27 CIHIKSI 5dz331-y0a fz0iRM(@ 00fl-aS5a optotm IyR
40.13).

@ Finding 4: In not complying with these procedures, Mr Davoren did not make a
compassionate response his first priority, as required by the principles of Towards
Healing (2000) (clause 17).

In April 2003, Monsignor Brian Rayner was appointed to the positions of Vicar General and
Chancellor of the Catholic Archdiocese of Sydney, and Moderator of the Curia. In April or
May 2003, Mr Michael Salmon replaced Mr Davoren as Director of the Professional
Standards Office NSW/ACT! Cli2Y (iKl& (hY'S 2y1 all 9ffidls complaint progressed in accordance
with the procedures of Towards Healing.

In July or August 2003, Mr Ellis met with Father Duggan at the nursing home in the company
of his wife, Nicola, and Monsignor Rayner. Monsignor Rayner said he had never doubted
that Mr Ellis was telling the truth about being sexually abused by Father Duggan.

However, a2yady2\ wl-2ySil RIR SELINSaA 1SaSudI-iiya I-02di GKSIKSI all 9ffials claims could
be proved and about Mr Michael 900tSai2yla ISLI2Ni 04SS 65260 6S01-dzaS 27 I- 101 27
02i20201-ii2y 2T all 9ffials complaint.

= Finding 5: Monsignor Rayner did not doubt that Mr Ellis was telling the truth and shortly
after his meeting with Mr Ellis and Father Duggan - that is July or August 2003 - he
advised at least Mr Salmon and Cardinal Pell of his belief.

all 900tSai2y o4 IILI2YISR 1-43S5321 2F all 9ffials complaint and submitted his assessment
report to the Archdiocese on 24 November 2003. He said in part:

Father Duggan is not able and not capable of providing a response to the allegations.
The allegations are very serious being criminal in nature and as such require a proof
0t2aS {2 20 IILN21-0Khy3 YoS&2yR lISI-a2y1-6tS R2dz0000 ¢KS tSASE 2T Lii227 hy (KIA Y -id SN
relies upon Mr 9ffidld statement and corroboration of his disclosure about the sexual
assaults made to counsellors some 23 years later. The counsellorsl reports indicate
that the symptoms displayed by Mr Ellis are consistent with the adult trauma of child
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sexual assault. Based upon the available evidence it is more likely than not that the
allegations as alleged occurred.

Mr Salmon told Mr Ellis in late December 2003 that his complaint was going to facilitation
and that Mr Raymond Brazil had been appointed as Facilitator. Contrary to the provisions of
Towards Healing (2000), Mr Ellis was not consulted as to whether he wanted Mr Brazil to be
the Facilitator, nor was he given a list of people who could act as Facilitator from which he
could make a choice.

@ Finding 6: Mr Salmon acted inconsistently with Towards Healing (2000) (clause 41.3) by
not seeking Mr 9ffldla consent to the appointment of Mr Brazil as Facilitator.

o Finding 7Y Ly 20KSI ISALIS00& all {1y 2y 106dSER IyR LN2LSIER Y IyI-3SR all ffidls
complaint in that he assisted in the organisation of the medical assessment of
Father Duggan; the appointment of an assessor; the appointment of a Contact Person,
namely Mr Bill Johnson; arranged counselling for Mr Ellis; and appointed a Facilitator.

Towards Healing (2000) provided that reparation, if paid, would be in response to the needs
of individual complainants (clause 41.1).

There was a general understanding, including among Mr Salmon, Mr Brazil and Monsignor
Rayner, that reparation payments to complainants were normally $50,000 or under.

Mr Brazil asked Mr Ellis to indicate how much would be appropriate as a financial gesture.
Mr Ellis calculated an amount of between $125,000 and $160,000. Mindful of the informal
cap of $50,000 on payments to victims, Mr Ellis asked for $100,000 because the abuse had
affected his wife, as well as himself.

On 20 May 2004, Mr Brazil informed Mr Ellis that he had been authorised to make a gesture
of $25,000 on behalf of the Archdiocese. At around that time, Mr Ellis was requested to
resign from his position as a partner at a major law firm.

o Finding 8: The determination of the figure of $25,000 had no reference to the needs of
Mr Ellis as required by clause 41.1. Accordingly, the process by which it was determined
was not consistent with Towards Healing (2000).

The facilitation took place on 20 July 2004. Mr and Mrs Ellis attended with Mr Brazil and
Monsignor Rayner. That was more than two years after Mr Ellis first made his complaint.

Monsignor Rayner formally offered Mr Ellis $30,000 during the facilitation, and told him that
a deed of release was required. Mr Ellis was told that the figure of $25,000 was increased by
$5,000 because his employment had been terminated. Mr and Mrs Ellis were told that once
a person accepts a financial gesture, a meeting is arranged with the Cardinal so that an
apology can be given.

Cardinal Pell agreed that neither the $25,000 nor the $30,000 was determined according to
all 9ffidls needs at the time. Further, Cardinal Pell said that the initial offer of $25,000 was
VY Sy UK GKS PHpinnn IiyR boninnn 271SISR gSIS W20 ILILI2LIN-GS ty I-y@ 3Syas), (KIHi WiKS
suggestion that after a man has lost his job of $300,000 a year, | would agree to offer him

Royal Commission into Institutional Responses to Child Sexual Abuse childabuseroyalcommission.gov.au



bpinnn SEill- 68 -8 27 02Y LSyal-ii2y L NSTMIR I-4 F20581jd:S0 1-yR (KIH0 KS G20z6R vyS@SI
subscribe to that logicl.

Mr Ellis told the facilitation that he had legal advice that he should not sign the deed of
release and that he may have a substantial claim. His solicitor advised him that he could not
defer legal action any longer because of the Limitation Act 1969 (NSW) and that the time
limit for requesting an extension of time could not itself be extended. all 9ff\aa preference
remained to reach a negotiated resolution of the claim and he instructed his lawyer to do
this.

During the facilitation, Monsignor Rayner agreed to make arrangements for the
appointment of a spiritual director for Mr Ellis.

In late August 2004, Mr Ellis commenced legal action against the Archdiocese and others.
Mr Salmon told him that this action effectively terminated the Towards Healing process.

Mr Ellis heard nothing further about his request for a spiritual director. He was never given
one and was never told why he was not given one.

We can see no reason why either Towards Healing or litigation should have prevented
Mr Ellis from having his spiritual needs attended to by the appointment of a spiritual
director.

= Finding 9: =S 005U /HIRy1£ £5ttd SAIRSYOS that KI-ghy3 Vreflected onthe course of the
litigation(l several steps taken in the course of the litigation now cause himisome concern(
as a priest. One of those steps was that the Archdiocese should have responded positively
to Mr9fflala request for assistance infinding aspiritual director.

Mr Ellis had sought an apology and a meeting with the Cardinal. After the facilitation

Mr Salmon advised Monsignor Rayner that it was not the normal practice of the Archdiocese
to give an apology and that it would not be appropriate for him to meet with the Archbishop
given the legal action.

An apology was not given and no meeting with the Cardinal was arranged at that time.

o Finding 10Y /IMRIy1£ €5t &l-4 ly@2{0SR ty (KS T2ti24ly3 213ymi0l-yi aiSLE Razlly3 all offidls
Towards Healing process. Cardinal Pell:

 read Mr 9ffidla complaint on 7 June 2002
f formed the view that it was a plainly serious complaint
I  discussed Mr 9ffidld Towards Healing complaint with Mr Davoren

f  approved of a meeting between Father Duggan and Mr Ellis if Father Duggan could
participate

1 &203Ki all 51020Sy0a 1-RA0S 2y all 9ffid gl-yily3 2 Y'SSi gliK CI-iKSI 5331y RSALIMIS
his dementia
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1 included Mr 9ffi&0d 02'Y LIy 14 LG 2F (KS 1-9SyRI- 121l I- 613K 2103 Y SSiity3

1 RIE00zaASR KS 02 Y Lty i iKS o1aK2L0a Y SSiity3r gKIOK ZHIRIyI 51t I-ISSR &1 y2il
the usual course in a Towards Healing matter

I sought a briefing from Mr Davoren in relation to a facilitation

AAAAAA

December 2002
I formed his own view as to the status of the complaint in December 2002

I wrote a letter to Mr Ellis on 23 December 2002 stating that nothing further could be
done for him by the Archdiocese of Sydney

f met with others to discuss the process when Mr Ellis was disappointed with the
December 2002 letter

I considered and approved the medical assessment of Father Duggan

f was aware of the medical assessment of Father Duggan which confirmed that
Father Duggan lacked capacity

1 considered and approved a meeting between Mr Ellis and Father Duggan
notwithstanding that Father Duggan had dementia

f was aware that a meeting had taken place between Father Duggan and Mr Ellis
1 approved the appointment of Mr Eccleston as the assessor

1 NSIR al 900tSai2yna NSLIRN

{  appointed Mr Brazil as the Facilitator

f appointed Monsignor Rayner to represent the Church Authority during the
facilitation and was aware that he subsequently did so

f knew that Monsignor Rayner believed that Mr Ellis had been abused by
Father Duggan

1 knew that the facilitation had occurred.

= Finding 11: We are not satisfied that Cardinal Pell approved the amounts offered to
Mr Ellis.

= Finding 12: We are satisfied that Cardinal Pell was told of the amounts offered and the
$100,000 proposed by Mr Ellis by 17 September 2004 at the latest. We accept that
Cardinal Pell does not have a current recollection of those matters.
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= Finding 13: The Archdiocese of Sydney fundamentally failed Mr Ellis in its conduct of the
Towards Healing process by not complying with clause 19 of Towards Healing (2000) and
not giving him such assistance as was demanded by justice and compassion, including:

1 not sufficiently referring to or responding to his needs in determining the amount of
reparation (clause 41.1 of Towards Healing (2000))

1 not providing Mr Ellis with a spiritual director, when that was plainly one of his
needs.

Mr Ellis requested a review of the Towards Healing process and the National Committee for
Professional Standards engaged Mr David Landa, a former New South Wales Ombudsman,
to conduct the review. Mr Landa reported that there had been YI- TIdziS (2 26a8S18S (1KS
USIjdMSR LNi20S340 under Towards Healing.

= Finding 14: All failures identified by Mr Landa were serious and substantial failures,
including:

¢KS TIHEGNS (2 OIS Y 1-y1-350 (KS 02 Y LIEIyE iy ISEI-Gi2y 2y

| the failure to appoint a Contact Person in the terms required by
Towards Healing (2000) (clause 36)

I  the failure to provide Mr Ellis with a copy of the protocol at an
appropriate or timely date

I the failure to appoint an assessor for 12 months

1 tKS L2200 Y1y1-3SY Syt 2F (1KS 13ad:Sa adziidzyRiy3 CIHIKSH 5331y
lucidity

The extensive delay in concluding the complaint and all of the matters above.

In March 2005, the National Committee for Professional Standards commissioned an Interim
National Review Panel to provide a report on all 9ffldls Towards Healing complaint and
consider the review of the process and all [I'yRI&d recommendations.

= Finding 15: We agree with the Interim National Review Panells recommendations in
NStEI-Gi2y (2 all [1-yRI4a NSLI2NG hyOfdzRly3Y

1 Mr Landa was justified in his findings as to the failure to observe the required
processes under Towards Healing. Fundamental to the processes under Towards
Healing are justice and compassion for victims, and transparency and expedition in
the required processes. There was a manifest absence of transparency through the
failure to refer the matter to a Contact Person and the consequent absence of an
explanation to Mr Ellis of the processes for addressing the complaint. There was also
an absence of justice for Mr Ellis through the extensive delays in undertaking the
required process.
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1 Mr Landa was justified in finding that the issue of Father Duggania flz0\RIi@ &4 L2218
managed. A medical assessment of Father Duggan should have occurred once it
became clear that his mental state was impaired, which, in this case should have
been readily apparent shortly after the receipt of the complaint.

It was necessary for the review by Mr Landa to consider whether the outcome was
vitiated by the failures of process. Mr Landa was justified in finding that the earlier
failures of processes created in Mr Ellis a mistrust of the process of the facilitation. In
these circumstances the Panel could not be confident that the facilitation, while
having had an appropriate process, was not vitiated by the earlier failures of process.

1 The Panel agreed with the recommendation of Mr Landa that the complaint should
have been case managed. Case management would have helped to ensure that there
were no unreasonable delays in the implementation of the process.

The litigation

On 31 August 2004 Mr Ellis commenced legal proceedings in the Supreme Court of New
South Wales against Cardinal Pell as the first defendant, the Trustees of the Roman Catholic
Church for the Archdiocese of Sydney (the Trustees) as the second defendant and

Father Duggan as the third defendant. He pleaded causes of action in tort and breach of
fiduciary duty arising from allegations of sexual abuse by Father Duggan between 1974 and
his 18th birthday on 14 March 1979.

Father Duggan died soon after proceedings commenced and Mr Ellis decided not to pursue
the claim against his estate. The proceedings remained on foot against Cardinal Pell and the
Trustees only.

alll 9ffldls solicitor was Mr David Begg of David Begg & Associates.

Cardinal Pell requested that Corrs Chambers Westgarth (Corrs) be asked to assist with the
litigation. Cardinal Pell explicitly endorsed the major strategies of the defence, which he said
were:

{1 to defend the proposition that the trustees were not liable

1 that, if an offence had been admitted by the Archdiocese, the Archdiocese could
not later deny that it took place

1 to appoint competent lawyers and substantially leave them to run the case or
advise the Archdiocese on how the case should be run.

= Finding 16: Cardinal Pell accepted the advice of Corrs Chambers Westgarth to vigorously
defend the claim brought by Mr Ellis.

o Finding 17Y 1 Y1224 UMD 27 /IRy £5603 RSOy (2 1:00SLi (KS I-RGI0S 27 /214
Chambers Westgarth to vigorously defend the claim brought by Mr Ellis was his
O2yBioiiRy (K10 al 9tfld &1 4SSty YSERUBNiIYT RIFY 1-3S30 27 Yitti2ya 27 R2flHia
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= Finding 18: Another reason Cardinal Pell decided to accept the advice of Corrs Chambers
Westgarth to vigorously defend the claim brought by Mr Ellis was to encourage other
prospective plaintiffs not to litigate claims of child sexual abuse against the Church.

The issue of whether the Archdiocese would mediate with Mr Ellis then arose.

= Finding 19: Cardinal Pell accepted the advice of Corrs Chambers Westgarth at the outset
of the litigation in September 2004 that mediation was no longer a viable option and that
an approach from Mr 9ffldla lawyers to mediate should be rejected.

= Finding 20: Cardinal Pell accepted the advice of Corrs Chambers Westgarth to reject the
offer of compromise put forward by Mr Ellis in December 2004 and not make a
counteroffer.

o Finding 21Y 25 13SS SiiK /MR- St0a dzfitY 1S 2Lyi2y that neither the decision of
Mr Ellis and his legal advisers to sue the Trustees and Cardinal Pell, nor their decision to
appeal the decision of the New South Wales Court of Appeal to the High Court, was
unreasonable or lacked judgment.

In the litigation, the solicitors for the Archdiocese and Cardinal Pell disputed that
Father Duggan had sexually abused Mr Ellis. There was an issue as to whether the solicitors
sought the instructions of Archdiocese and Cardinal Pell before advising of the dispute.

= Finding 22: Whether or not specific instructions were sought before the Notice Disputing
Facts was served, the dispute of the fact of Mr 9fflala abuse was consistent with the
general instructions of the Trustees and the Archbishop to defend the case vigorously.

= Finding 23: Instead of disputing that Mr Ellis had been abused, it was open to the
Trustees and the Archbishop to admit the fact of Mr 9ff\ala abuse and defend the case on
other grounds.

On 24 June 2005, some seven months after the fact of all 9tflal abuse had first been putin
dispute, the Archdiocese, on behalf of the Trustees and the Archbishop, sought to put itself
in a position where it could maintain a non-IRRY 1&&i2y 27 all 9ffidls abuse because this was in
the interests of the Church in the litigation.

WS HIS &1-iaTASR UK I GKS TNOKRI20SES &i1-4 I-RAMASR K I-i 1 &rl-8 hy (KS /Kdzi0K0a hyaSNSada ty iKS
litigation to maintain a non-1-RY 13312y 27 iKS 7I-0i 2 &l 9ffidls abuse. This could only have

been for the purpose of supporting a submission that, by reason of CIiKS\ 5dz331-y8& RSI-iKI
(1KS RSTSYRIyia &SIS LIISzRIOSR Iy RSTSyRiy3 all 9ffiéls claim that he was abused.

We are satisfied that the Archdiocese contrived an outcome that would allow them to
maintain the non-IRRY1&&i2y 27 all 9ffials abuse.

=i Finding 24: Cardinal Pell accepted the advice of Corrs Chambers Westgarth in June 2005
to continue to dispute the fact that Mr Ellis had been abused.
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@ Finding 25: The Archdiocese wrongly concluded that it had never accepted that Father
Duggan had abused Mr Ellis, either at law or under Towards Healing, and that this would
have been made clear to Mr Ellis at his facilitation.

This conclusion allowed Cardinal Pell to instruct Corrs Chambers Westgarth to maintain the
non-lRY13&i2y 2F all 9ffida 1-00:4ST SKIOK /2Wa /KI-Y 653 =Sai3TMIIK KIR I-RAESR &l-a Iy iKS
/KazlOK0a hyiSNSada ly kS final-ii2ye

We are satisfied that the Archdiocese contrived this outcome by relying solely on its
dzyRSIEl-yRy3 21 all {I-fY2y0d 02'Y"Y Syiar ty 0Nz Y ail-y05a gKSISY

I the Archdiocese was aware that the Church-appointed assessor had found, on the
balance of probabilities, that Mr Ellis had been abused as alleged

I under Towards Healing a complaint will only proceed to facilitation if the Church
Authority has accepted that the abuse occurred

~

1 all {IfY2yKIR y2i IiiSyRSR all 9ffials facilitation and was not part of the
Archdiocese

1 Monsignor Rayner IyR all NI gK2 KIR IiiSyRSR all 9ffials facilitation, had not
been consulted.

@ Finding 26: The Facilitator of Mr 9ff\la Towards Healing facilitation took notes which
were available to the Archdiocese and which made it clear that Monsignor Rayner, who
represented the Archdiocese at the facilitation, had accepted that Father Duggan had
abused Mr Ellis.

As a result of this non-admission, Mr Ellis was cross-examined as to whether he was abused.
Before the Royal Commission, the lawyers for the Archdiocese accepted that it was not
necessary to cross-examine Mr Ellis about whether he was abused.

This is plainly correct. The issues relevant to the limitation application could have been
thoroughly explored in the interlocutory application without the fact of all 9ffidls abuse by
Father Duggan being put in issue.

Cardinal Pell accepted that the instructions he gave resulted in Mr Ellis being cross-examined
and challenged as to whether the abuse occurred, in circumstances which were harmful and
painful to him.

The Church parties accepted, with the benefit of hindsight, that the decisions to maintain
the non-IRRY 1adi2y 27 all 9ffidls abuse did not have sufficient regard to the likely effects of
those decisions on Mr Ellis. The Church parties also accepted, with regret and apology, that
the decision to maintain the non-admission resulted in Mr Ellis being cross-examined for
longer than was necessary, in circumstances which were hurtful and painful to him.

We accept this submission.
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During the the application in the Supreme Court to extend time, the Trustees and the
Archbishop raised the question of whether they were the proper defendants to all 9ffiala
action.

On 29 January 2004, Corrs advised against identifying the Trustees for the Roman Catholic
Archdiocese of Sydney (the Trustees) as the defendant for the Archdiocese of Sydney in
any legal proceedings?

o Finding 27: Cardinal Pell was aware of, and generally agreed with, the advice of Corrs
/K1Y 65l =Sai3 MK iK1 (KS /Kdzi0Koa fl-geSiia aK2dz6R y2i KSEL) all 9ffid IRSytify a suitable
defendant.

On 20 July 2005, Dr Michael Casey sent an email to the Professional Standards Office
NSW/ACT and Monsignor John Usher attaching a list of questions and answers that Corrs
had prepared.

One of the proposed answers read: Y. S72iS all Ellis decided to take legal action, as is his
right, the Archdiocese was working with him through the independent Towards Healing
L2054 (2 NS&260S 4KS Y I-GGSH hy I &L ILI20idS 1-yR LI-ad201- 4Siilty300 50 a0k -5t /1-4S8 31-9S
SHIRSY0S (K- (KI& Y02 Y LIESHSE Yiacharacterises Mr 9ffi&la experience of Towards Healing(!
I-yR (K I Wi &1-8 0SNdI-yEe y2i ddzS ty Kid 01-4S0. We accept this evidence.

o Finding 28: The Archdiocese prepared questions and answers about Mr 9ifidla litigation,
which were provided to a spokesperson for the Archdiocese and which included an
answer that completely mischaracterised Mr 9ffidla experience of Towards Healing.

Throughout the litigation the Trustees and the Archbishop continued to dispute that the
abuse had occurred, despite the fact that during the hearing another complainant ¢ {10
who claimed he had been abused by Father Duggan in 1980 ¢ came forward.

o Finding 29Y /IMRIy1£ tStfa 01S&1 GKIOK &l-4 aKIHISR 68 SESHE2yS KS 41215 2! gl iK1 1KS
evidence of SA significantly strengthened Mr 9ff\a0a legal case. However, during the
litigation neither he nor anyone else in the Archdiocese reconsidered whether to dispute
the fact of Mr 9ff\aa abuse.

In the meantime, another prospective witness, Mrs Judith Penton, had come {2 /24
attention. Mrs Penton had witnessed Mr Ellis kissing Father Duggan. Corrs did not depose an
affidavit from her and did not bring her evidence to the attention of either the Court or

Mr Ellis.

The Trustees and the Archbishop continued to dispute that Mr Ellis had been abused.
Cardinal Pell gave the following evidence:

| think that certainly once the affidavit of SA and the account given by Mrs Penton
were available, and in the light of what Msgr Rayner said to Mr Ellis at the
facilitation, the non-admission of the allegation of abuse should not have been
maintained.
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On 16 December 2005, Mr Peter Rush of Catholic Church Insurances (CCI) sent a letter to

Mr Daniel Casey in which he said, ¥/I-iK260 /KdzI0K Lyadzil-y0Sa K1-4 aSi2d:d NSaSigl-ii2ya I-oout
the level of fees which have been incurred thus far by the Archdiocese in the various

Y ISz oSty liizy 6@ /2.

Cardinal Pell gave evidence that he does not recall this letter coming to his attention during
the course of the litigation. He gave evidence that he would have expected Mr Daniel Casey
(2 T20Y KLY 27 Y- &dzoadl-yiil- RIFFSISYDS ly I Y IS 27 LyOILIESE i (K 1-i03 (KS @21RE
between CCl and what we were doing?.

Acting Justice Patten published his decision in February 2006. His Honour held that there
was an arguable case that the Trustees were legally responsible for the acts and omissions of
the Archbishop and his subordinates.

His Honour held that the death of Father Duggan was not a matter of significance because
the evidence of SA, which Mr Ellis put before the Court, indicated that the Church and hence
the Trustees had the opportunity as early as 1983 to investigate the alleged sexual
misconduct of Father Duggan and that the Church apparently did not do so.

His Honour also held that although the Trustees and the Archbishop would be prejudiced if
time was extended, the evidence established that there could be a fair trial of the action.
That was because, although some evidence may be lost because of the passage of time,
there would never{KStSad 0S LIS2LIS gK2 02dR 1-iiSai (2 al 9ffidls service as an altar boy
some 30 years before and to the systems, if any, in place at Bass Hill and elsewhere to
protect persons such as altar boys from the sort of conduct alleged against Father Duggan.

Acting Justice Patten stated: Wy Y@ 1-44S3aY Syl iKS tfl-y8iTt [Mr Ellis] was an honest witness
K2 RIR Kia 0S4l (2 I-430ad (KS O2dziie Ly 3SySHI GSIYar L 1-00SLI Kia SAIRSYOS 114 NSHI-6t50
Cardinal Pell was informed about the outcome, although he does not recall whether these

comments were brought to his attention. He gave evidence that they added nothing to his
understanding, as he already considered Mr Ellis to be an honest and reliable witness.

= Finding 30: Cardinal Pell accepted the advice of Corrs Chambers Westgarth to refuse a
TaMGKSI 27151 68 al offia 12 Y'SRAI-IS I9iSH 10ly3 litzalioS tl-iiSyta RSOwi2y &1-4 KI-yRSR
down in February 2006.

The Archdiocese continued to dispute that the abuse occurred.

all 9ffid I-LILISISR 10dty3 Wazaii0S t1-iiSyna RSO2y y NStI-iiy 2 ZHIRIyI£ tSfid fil-oifiie (2 iKS
New South Wales Court of Appeal. The Trustees cross-appealed the decision to extend the
limitation period against the Trustees.

In May 2007, the Court of Appeal upheld the ¢lizAiSSal appeal against the judgment of
Acting Justice Patten and ordered Mr Ellis to pay the legal costs of Cardinal Pell and the
Trustees.

The Court of Appeal held that even if Mr Ellis established his factual claims, Cardinal Pell
could not be liable for Mr Ell\als abuse, which occurred before he was appointed Archbishop.
The Court said that Cardinal Pell, as Archbishop, could not be sued as a representative of all
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members of the Archdiocese of Sydney or as a corporation sole. The Court left open the
question of whether the Archbishop at the time of abuse could be held liable for that abuse.

The Court also held that the Trustees could not be liable because they were given no role in
appointing, managing or removing priests, and the evidence showed that they in fact played
y2 300K 112tS0 /2yaSljaSyltel (KS /20l F2ayR iK1+ &l 9ftidls claims against both Cardinal Pell
and the Trustees would fail because neither Cardinal Pell nor the Trustees were proper
defendants to the proceedings.

C2ft2aly3 iKS /24l 27 1LILISI04 RScision, Corrs told Mr Ellis that their costs were likely to be
GzL) (2 pppninnn 156SH 1-43S&aY Syt hy /7 HiRIy1£ £Stid lyaiNdz0ii2ya: /2 02yPSeSR 1y 2SI i2
forgo these costs if Mr Ellis agreed not to apply for special leave to appeal to the High Court.
It was made clear that, if this offer was accepted, there would be no possibility of a
monetary settlement, although the counselling and pastoral aspects of Towards Healing
would be made available.

Despite this offer, Mr Ellis sought special leave to appeal t2 iKS 113K /2dii0 al 9ffidls
application for special leave to appeal to the High Court was refused in November 2007.

hy Ho b20SY 0S5l HaT /200E LNSLIMISR 1 Y'SY 2lll-yRazY 2y KS /2dziii 21 1LLSI0a
RSOiE2y and its implications. It statedY

the decision places a number of significant obstacles that will need to be addressed
by any claimant seeking to resolve claims litigiously rather than through Towards
Healing. Refocusing the resolution of these claims through Towards Healing has
alone been a significant and favourable outcome of this litigation at the very least.

Finally, as this decision has provided significant protection to the Cardinal and the
Trustees, this in turn will give rise to a significant reduction in damages exposure and
therefore the risks that are presently insured against.

The memorandum continued:

The alleged perpetrator died in October 2004 after a long period of dementia. It was
IKSUST2US y2ii LI23a1otS (2 lyiSIASS (KS 2yt LIl gK2 02dtR 02yUNI-RI00 TKS LIy
allegations. For this reason, the factual allegations in this case were never challenged
and, indeed for the purposes of the proceedings, it was conceded that the plaintiff
had been exposed to the abuse as alleged.

Mr McCann, Dr Michael Casey and Cardinal Pell agreed that this passage is plainly wrong.

Mr McCann could not explain how this occurred. Dr Michael Casey read this memorandum

when he received it. Cardinal Pell stated that he might have seen this memorandum but that

Iy 1y& 01-8S KS &1-d I-g IS 2F i 61-410 02yiSyle 1S all-iSRE WL KI-RyA I-RASIISR {2 1KS Y aidl-1S0.

o Finding 31Y hy /HRly1 €Stfa lyaild0ii2yal a2yady2i aKSi 2UGHRSR |- Y SY 20l-yRaY
prepared by Corrs Chambers Westgarth after (KS /2dzlii 21 1LLSI05 RSO3I2Y to
Metropolitan Archbishops of Australia and the Bishops of NSW and the ACT.
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¢KIH Y'SY 20lyRazY &l1-ISR GKI- YiKS T1-0bdz1£ 1-S31-012ya ly iKig 01-4S &SIS ySaSH 0K IESyaSR
and, indeed for the purposes of the proceedings, it was conceded that the plaintiff had been
SELI24SR (2 (KS 1-60:3S 14 166S3ISR hy OMiOdz Y aii1-y0Sa gK SIS (KS FI-0idz1-€ 16653 1-ii2yA SIS
challenged and the defendants did not concede that Mr Ellis had been abused for the
purpose of the proceedings.

On 18 February 2009, the Ellises met with Cardinal Pell and Monsignor Usher. During this
Y SSily31 ZIHRIy1£ £5f AR iKI-i KS 6SHSPSR all 9ffidls claim was for multi-millions of dollars
and that he had no idea that Mr Ellis had asked for an ex gratia payment of $100,000.

oiFinding 32: Cardinal Pell had decided not to pursue costs against Mr Ellis by May 2008.
Monsignor Usher told Mr Ellis that costs would not be pursued against him in August
2008; however this was not confirmed in writing until August 2009.

The length of time taken to 11Sa2{0S (KS 024l MaiS KIR 1y 1-RESIAS SFrSOi 2y all 9ffidls health.

The Archdiocese of Sydney has never adopted any obligations to guide its response to
litigation by victims of child sexual abuse. As set out earlier, from 1996 it had adopted
detailed principles and procedures to guide its dealings with complainants who had suffered
sexual abuse as a child within the Archdiocese: Towards Healing. However, these principles
and procedures, which include a compassionate response, cease upon the commencement
of litigation, although they may be subsequently revived.

o Finding 33Y 2S5 I-31SS &K /1HIRy1£ £Stfa SPRSY0S KI-i V&St gKIOK &S 1S (2 6S (KS
Archdiocese, the Trustees and he as Archbishop, did not act fairly from a Christian point
of view in the conduct of the litigation against Mr Ellis.

=i Finding 34: The Archdiocese failed to conduct the litigation with Mr Ellis in a manner that
adequately took account of his pastoral and other needs as a victim of sexual abuse by:

(@) rejecting the first offer of mediation
(b) not making a counteroffer after receiving a written offer from Mr Ellis

(c) wrongly concluding that the Archdiocese had never accepted that Mr Ellis had been
abused by Father Duggan, either at law or under Towards Healing, and that this
would have been made clear to Mr Ellis at his facilitation

(d) hyalilazOity3 K fl-g2Sia iy liizyS Hanp (2 02yilyES y210 2 IRYH iKS TI-00 2T all 9ffidls
abuse because of legal advice that this suited its interests in the litigation, in
circumstances where:

I. these instructions allowed Mr Ellis to be cross-examined and
challenged as to whether the abuse occurred, in circumstances which
were harmful and painful to him

ii. it was not necessary to dispute the fact of Mr 9ffidla abuse in order to
properly test whether an extension of the limitation period should be
granted or whether the Trustees were liable for Mr 9ifidla abuse
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(e) not instructing its lawyers that Cardinal Pell thought {103 IFAR 101 &lNSy3iKSySR
Mr 9ffldla case and that the Archdiocese should reconsider whether to continue its
non-admission of the fact of Mr 9ffldla abuse

(f) maintaining the non-admission of the allegation of Mr 9ffia0a abuse after the affidavit
of SA and the account given by Mrs Penton were available

(g) NS2SOlty3 1y 2788 (2 Y SRS 1-7GSW 10ty WezadioS t1-iiSyna RSOMaI2y ty CSolitzIHié Hnne
(h) taking too long to resolve the issue of recovery of costs from Mr Ellis

(i) employing the measures set out in subparagraphs (a) to (h) above, which were
disproportionate to the objective and psychological state of Mr Ellis.

¢KS MIOKRI20SES 27 {8RyS814 lIS02IRE 4K2& (K-, between the 1980s and 28 February 2014,
the Archdiocese paid a total of $8,977,266 as VaLISOM 13adzSa I8 Y Syan hT iKia Tiddzle,
$4,669,000 related to child sexual abuse and $746,000 related to boundary violations of
adults within the Archdiocese.

The Archdiocese made payments of $570,365 to Mr Ellis, which consisted of:
1 counselling costs of $10,424 to a period before October 2012
1 $6,944 for Medicare gap payments and surgery

1 16240 bnrnincn 20 USUIWA 1FyR ISy201-ii2ya (2 all 9ffidls house, which was
affected by storm damage

1 $28,533 for a holiday to New York

1 afinal lump sum payment of $50,000.

The way forward

Cardinal Pell agreed that the Church has a moral responsibility for child sexual abuse that
occurs within the Church.

Cardinal Pell gave evidence that he would like to see an independent body set up to
investigate complaints of child sexual abuse, which would recommend compensation but
not damages.

Cardinal Pell also said that the proper moral response would be to revisit the amounts paid
under Towards Healing.

Cardinal Pell gave evidence that in his view the Church should be able to be sued in cases of
child sexual abuse. He suggested that the Church set up a corporation sole that would have
LISNLISHazAie 1iyR @2uiR ILILI2hG 1yR a0LISINES LIS2LIES va2 (K I iKS 3200532031 i D2R F2101R
IKSNS &SIS 1-yR 1FiSI &l 9ffial &2diR KI-0S 32 Y So2R@ {2 3030,
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However, he also stated that this corporation sole should only be liable for future abuse. For
past abuse, Cardinal Pell said that the Church should only be held liable if liability could be
established on legal principles in place at the time.

The scope of this hearing was confined to thS TIOKRI2054S0 IISALI2YES (2 all 9ffidls case.
10020URNly3tRI &S RIR y2( 02yaiRSH 1y8 SPIRSY0S 2F 0KIy3Sa YIRS {i2 (KS TOKRI2054504
I-LILIN2I-0K (2 OAdIE EAiA -2y aly0S K16 (hY"Se =8 y2iST K2SPSIT (K I dly0S all offials case the
Archdiocese has employed an in-house lawyer to oversee the conduct of litigation.

The Royal Commission will consider civil litigation further as part of its redress project.
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1 {SEdl 16045

As a child, from about 1974 to 1979, Mr John Ellis was sexually assaulted by Father Aidan
Duggan. Mr Ellis was an altar boy and Father Duggan was an Assistant Priest at the Christ the
King Catholic Church at Bass Hill in Sydney, New South Wales.! At this time, Mr Ellis was
aged between 13 and 17 years old and Father Duggan was aged between 54 and 59 years
old.?

Father Duggan was a Benedictine monk on leave from the Abbey of St Benedict of Fort
Augustus in Scotland when the abuse took place. Father Duggan had moved from Australia
(2 {02(fl-yR ty'mpnne 1S Gl-4 20RIMySR 14 |- LNISEd ty mppnt CI-IKSH 502331y leave from the
Fort Augustus Abbey continued until he was incardinated into the Archdiocese of Sydney in
1990.

Father Duggan began by touching, hugging and fondling Mr Ellis. The physical contact
graduated to kissing, masturbation, oral sex and anal penetration. The sexual abuse
KI-LILISYSR 1S3zt 1yR TSI dzSyfite ty Cl-iKSI 5¢z331-ytd 6SRI22Y I+yR alllly3 i22Y 14 (KS
presbytery of the Christ the King Catholic Church. On at least two occasions, the sexual
abuse also occurred away from the presbytery, when Father Duggan was on vacation with
Mr Ellis.2

When he matriculated from high school in 1978, Mr Ellis intended to become a priest and
began studying to do so in 1979.4

Meanwhile, Father Duggan was transferred from Bass Hill Parish to Gymea Parish, then to St
al-igla /1-ikSRII,5 and later to Camperdown Parish. All of these parishes are in New South
Wales.®

Father Duggan continued to abuse Mr Ellis in his early adult years. After Mr Ellis turned 18 in
1979, he maintained contact with Father Duggan.® Each time they saw each other between
1979 and 1987, Father Duggan initiated sexual contact. The only other non-sexual contacts
all 9tfia 024zR NSOt aSNS GKSy CI-iKSI 5331y 2TH0M-ISR all 9ffidls wedding to his first wife
in 1986 and when he baptisSR all 9ffldls first child in 1987.° Mr Ellis could not recall any
further sexual contact with Father Duggan beyond 1987, by which time he was 26 years of
age.1°

CIHIKSH 5d7331-yta 02yRiz0l &1-4 dy@St02Y SR 68 all offia I I (kY Sae 124595 KS T2dyR
difficult to stop submitting to his sexual advances. He felt that Father Duggan had been kind
and generous to him and did not want to hurt his feelings by rejecting him. Mr Ellis felt that
the only way he could control the situation was by minimising the number of occasions on
which he saw Father Duggan.'! From 1987 to 1994, apart from occasional telephone calls,
he had no further contact with Father Duggan. Mr Ellis did not see Father Duggan again until
about 14 months before he died in 2004.1?

From the mid-1980s, Mr Ellis started studying economics and law,3 graduating in 1990 and
1992.14 He then worked as a solicitor.*> At about the same time, his relationship with his
first wife broke down.16 The couple divorced in January 1994.Y7
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In about March 1995, Mr Ellis participated in a number of V. $3lyyly3 9ELISINSy0S1 SyD24zyiS
weekends for people who had been divorced, separated or widowed.® While he was
sharing a number of aspects of his own life experience with other course participants, he
recognised that he had been the victim of child sexual abuse by Father Duggan.*® Mr Ellis
751l ai2y3te (K10 CIHKSI 50331yia 02yRaz0l i2&HIRE KLY KIR 6SSy élizy30 1S 75 RSSLIE
ashamed and embarrassed about the abuse.?° He was not then able to explore the impact of
the abuse.?! That process began a number of years later, in about 2001.%2

In July 2000, Mr Ellis married his current wife.?® Within several months, he began to
experience emotional difficulties and sought counselling.?* On about 5 August 2001, he
disclosed to his counsellor for the first time that he had suffered abuse as a teenager at the
hands of Father Duggan.?® In about September 2001, he disclosed the abuse to another
counsellor.?6 Mr Ellis found it very difficult to talk about the abuse. The memories were
painful and frightening and they came with strong physical memories of the abuse. The
memories made him feel ashamed and sick.?” His emotional wellbeing began to decline.

9I-0K Riadt2&dziS 27 TazikSi RSilEa 1024 (KS I-0dzaS SEI-0SIBI-ISR all 9ffials physical and
emotional symptoms. He became withdrawn and depressed and experienced uncontrollable
anger and violent rages. He found it difficult to manage his emotions and cope with the
demands of day-to-day working and family life.?®

Ly h0i2050 nanmi I- {1YS K I-i 02iy0IRSR &K all 9ffidls disclosure of the sexual abuse and his
beginning to deal with its effects, Mr Ellis and his wife decided to live separately. They
remained living in separate households until early 2007.2° In late 2001, Mr Ellis also began
receiving complaints about his leadership skills and methods of communication from
members of his staff and colleagues at Baker & McKenzie, where he worked as a salaried
partner.®° He received a negative annual performance review in March 2003. Mr Ellis was
given a report about his performance at work in September 2003. The report included
severe criticism about his communication skills, leadership and treatment of subordinates. 3!

Mr Ellis began seeing a psychiatrist due to the considerable stress and increased difficulty he
was experiencing in his personal and work relationships. The stress impacted on his physical
wellbeing and he began taking anti-depressant medication.®? In December 2003, he ceased
full-time work due to feelings of stress, depression and severe fatigue.®® After resuming
work on a part-time basis in January 2004,34 his position at Baker & McKenzie was
terminated in April 2004 due to the performance issues identified in his March 2003
performance review.%

A psychiatrist who saw Mr Ellis gave the following opinion:

It is important to recognise that on the balance of probabilities Mr Ellis had been an
intelligent, sensitive and impressionable adolescent at about the time when Father
Duggan began to make sexual contact with him. [He] was an altar boy in the local
parish and Father Duggan was perceived as a rather exotic priest. There was a
substantial difference in power between the parties, this setting the scene for the
damaging actions of the priest.
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Also of importance is the careful planning undertaken by Father Duggan, initially to
establish after school contact with Mr Ellis and in the progressive steps to achieve
substantive sexual contact including anal penetration ...3¢
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2 ¢26 R4 1SI-Ety3Y LIyOILISE I-yR LIN20SRAzISE

The Towards Healing protocol is a set of principles and procedures established by the
Vazali-Bly /K200 - 1aK2030 72yFSISY0S 1yR KS Ydzaiil-fil-y /2yFSISy0S 27 [SIRSIA 27
Religious Institutes for a person who wishes to complain of having been, relevantly for this
Royal Commission, sexually abused by a priest, religious or other Catholic Church personnel.
It was introduced in 1997 and revised in 2000, 2003, 2008 and 2010.

In the introduction of each of the versions of Towards Healing, including Towards Healing
(2000), it is stated that the document:

establishes public criteria according to which the community may judge the resolve
of Church leaders to address issues of abuse within the Church. If we do not follow
the principles and procedures of this document, we will have failed according to our
own criteria.%’

In general terms, the stated intent of Towards Healing is to give victims an opportunity to
tell their story to somebody in authority in the Church, receive an apology, be offered
pastoral care and be offered reparation. It also provides one of several methods by which
Church bodies assess risk regarding those still holding a position within the Church. It is
intended to apply to complaints received everywhere in Australia except for complaints
about accused persons who were priests, religious or laypersons holding an appointment
from the Archbishop of Melbourne at the time of the alleged abuse. These complaints are
dealt with under a different scheme known as the Melbourne Response.®

The procedures outlined in the original and revised versions of Towards Healing differ in
terms of structure and procedure. However, the principles have remained unchanged. They
are stated as striving for truth, humility, healing for victims, assistance to other persons
affected, an effective response to those who are accused, an effective response to those
who are guilty of abuse and prevention of abuse.

Mr Ellis commenced his Towards Healing process in June 2002.3° Towards Healing (2000),
published in December 2000, as amended in MaycJune 2003, was the version that applied
to his complaint at the relevant times.*

The principles that IFUESR (2 (KS KIyRfly3 2F all 9ffidls complaint included the following:

1 Any form of sexual behaviour with a minor, whether child or adolescent, is always
sexual abuse. It is both immoral and criminal .4t

I Victims of abuse can experience fear, shame, confusion and the violation of their
person. They can feel guilty, blame themselves and take responsibility for what has
happened.*?

f Victims can go through a long period of silence, denial and repression. Other people
can refuse to believe them, reinforcing their sense of guilt and shame.*®
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f The intensity of the effects of abuse on victims will vary. Some of the factors involved
are the age and personality of the victim, the relationship with the offender, the
duration and frequency of the abuse, the particular form of the abuse, the degree of
force used, the threats used to compel secrecy, the degree of violation of trust and
abuse of power involved and the reaction of those in whom the victim confides.**

" We express regret and sorrow for the hurt caused whenever the response [of the
Church Authority] denies or minimises the pain that victims have experienced.*

A compassionate response to the complainant must be the first priority in all cases of
abuse. This attitude must be present even at a time when it is not yet certain that the
allegations are accurate.*6

At the first interview complainants should be assured that, if the facts are truly as
stated, abuse must be named for what it is and victims assisted to move the blame
from themselves to the offender X ¢KS& &K20:tR 6S 2TISISR SKI-1SFSN 1-aaal1-y0S 1
appropriate.*’

" Whenever it is established, either by admission or by proof, that abuse did in fact
take place, the Church Authority shall listen to victims concerning their needs and
ensure they are given such assistance as is demanded by justice and compassion.*®

1 We shall also strive to assist in the psychological and spiritual healing of those
persons who, as well as the victims, have been seriously affected by incidents of
abuse.*

Towards Healing (2000) required a Professional Standards Resource Group to be established
and maintained in each State and the Northern Territory (with New South Wales combined
with the Australian Capital Territory (ACT)). The Professional Standards Resource Group is
appointed by the bishops and leaders of religious institutes to advise on matters of
professional standards.>®

¢KS T2{f2aly3 LII20SRAzISA I-LILIISR (2 (KS KI-yRily3 2T all 9ffials complaint.

A Director of Professional Standards was appointed in each State and the Northern Territory
with responsibility for managing the process.>! Mr John Davoren was the Director of
Professional Standards Office NSW/ACT when Mr Ellis made his complaint and

Mr Michael Salmon became the Director in AprilgMay 2003.

The process was intended to begin when a complaint of abuse came to the notice of any
Church personnel and the complainant wished to invoke the Towards Healing procedure.
Church personnel were to refer the complaint to a Contact Person as soon as possible.5?

After the initial complaint was received, the Contact Person could act as a support person
for the complainant and assist with communication between the complainant, Church
Authority and assessors.> The Contact Person was to explain the procedures and ensure
that the complainant consented to proceeding with Towards Healing.>
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The Contact Person was to promptly pass the complaint to the Director of Professional
Standards.>® The Director was then to forward the complaint to the relevant Church
Authority by.%¢ The Director could make recommendations concerning the funding of
counselling or other such assistance for the complainant pending the outcome of the
investigation.>” The Church Authority was to inform the accused of the nature of the
complaint if it was possible to do so0.%8

The Church Authority (or his or her delegate) was to seek a response from the accused to
determine whether the facts of the case were significantly disputed.>°

Where there was a significant dispute about the facts, or the accused was unavailable to
give a response, the matter was to be investigated in accordance with the procedures.®°
Where facts of the case were in dispute, the Director of Professional Standards was to act in
accordance with clause 40.5!

Clause 40 of the procedures provided that the Director of Professional Standards should
appoint two assessors unless the Director considers that one is sufficient.®? The assessors
were to be independent of the complainant, the Church Authority and the accused.®?

The procedures section of Towards Healing acknowledged that the assessment process can
be a difficult and trying time for all concerned, particularly for the complainant and accused.
Accordingly, it should be undertaken and concluded as quickly as possible. The Director of
Professional Standards was to seek to ensure that all parties adhered to this principle.54

The purpose of an assessment was to investigate the facts of the case where there was a
significant dispute as to the facts or where there was a need for further information
concerning the complaint.®

The assessor was to arrange an interview with the complainant® and the accused if he or
she was available and willing to speak.®’ If the accused did not wish to cooperate with the
assessment, the assessment was to still proceed and the assessor should endeavour to reach
a conclusion concerning the truth of the matter so that the Church Authority could make an
appropriate response to the complainant.5®

After the assessment was completed, the assessors were to provide a written report to the
Church Authority and Director of Professional Standards. The assessors were to review all
the evidence and examine the areas of dispute. They could advise the Church Authority
whether they considered the complaint to be true.5°

The Church Authority was to discuss the findings and recommendations of the report with
the Director of Professional Standards as quickly as possible.” If the assessors considered
the complaint to be true then the Church Authority was under an obligation to consider
what action needed to be taken regarding outcomes relating to the victim and the
accused.’* If the Church Authority decided to reject the complaint then it was obliged to
provide reasons for its decision to the complainant.”

If the Church Authority was satisfied of the truth of the complaint, whether through
admission of the offender, a finding of a court, a canon law process or a Church assessment,
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the Church Authority was to respond to the needs of the victim Vin such ways as are
demanded by justice and compassion.i”® Responses could include:

I the provision of an apology on behalf of the Church
I the provision of counselling services
I the payment of counselling costs.

Financial assistance or reparation could also be paid to victims of a criminal offence or civil
wrong, even though the Church is not legally liable.”

From mid-2003, the procedures directed a bishop or leader to seek the advice of the
consultative panel in determining how to respond to the complainant.”

The next stage of the process was usually a facilitation. The complainant and the Church
Authority should have mutually agreed on a person to conduct the facilitation (the
VFacilitator®) Fi2Y" 1y I-ILN2GSR LIIySE.7 The Facilitatorfi Ii2fS was to understand the ongoing
ySSRa 27 (KS 02 Y LIty yR (KS ZKdzI0K 1aziK 20180 NSEL2yaS 2 iK24S ySSRas™

The Facilitator was to arrange and moderate a process for communication between the
victim and Church Authority. This may have involved a meeting under the direction of the
Facilitator in which apologies could be offered and unresolved issues addressed.”®

Issues concerning reparation could be dealt with in a facilitation, addressed through a
compensation panel or dealt with through some other rocess in order to reach a
resolution.” The Facilitator was to seek to identify any outstanding issues where the victim
was not satisfied with the response received and was to explore with the parties the best
means of dealing with those ssues.® The Church Authority was to bear all ordinary and
reasonable expenses of the process of facilitation.8!

If the victim remained of the view that the /Kdzl0K 1dziK2\\i&04 response was unsatisfactory,
the victim was to be informed about access to a review process.®? The complainant or an
accused who has participated in the Towards Healing process could seek a review.23 The
review of process was an independent evaluation, not only of whether the procedures set
out in Towards Healing (2000) were properly observed but also whether the principles had
been adhered to.84 That review would not consider the outcome of the Towards Healing
process, unless the Church Authority requested that the review consider that aspect of the
matter.®

At the end of the review, the Reviewer was to provide a written report with
recommendations to the Special Issues Resource Group. If the Reviewer considered that
there had been a failure to observe the required processes, he or she should have indicated
whether the decided outcomes ought to be called into question.®¢ The Director was to
provide a copy of the report to the person requesting the review and the Church Authority.
As soon as convenient, the Director was to discuss the implementation of the
recommendations with all parties.®’
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3 {iNdzOldziS 27 UKS {ERySe MIOKRI20Saly hTFI0S

1 (kS (hY'S 27 all offials Towards Healing process, the Sydney Archdiocesan Office consisted
of two separate areas: (KS /KI-yOSIi2 hT#10S IyR (KS TH0KoIEK2LE Office. 8

3.1 The Chancery Office

The Chancery Office provided administrative and accounting support to the Archbishop, who
was at that time Cardinal Pell, and to the parishes and agencies of the Archdiocese.®°

Archbishop Pell was installed as the Archbishop of Sydney on 10 May 2001. He was elevated
to the Sacred College of Cardinals as the Cardinal Priest of the Church of Saint Maria
Domenica Mazzarello, Rome, by announcement of Pope John Paul Il on 28 September
2003.%° He was appointed to his current position as the Prefect for the Secretariat for the
Economy of the Holy See by Pope Francis on 24 February 2014.°* This report refers to the
Cardinal by reference to the position he held at the relevant time.

The members of the Chancery Office included the Chancellor, currently Monsignor John
Usher and previously Monsignor Brian Rayner; the Business Manager, who at the time of the
hearing was Mr Daniel Casey; and the Financial Controller, currently Mr Michael Moore.%

When Cardinal Pell was Archbishop, the Business Manager and Chancellor had delegated or
specific standing authority within their areas of responsibility and particular duties assigned
(2 iKSY dryRSI iKS /KizlOKiE /2RS 2F /1-y2Y [1-61% The Business Manager was responsible for
all financial matters and held the canonical position of the Diocesan Financial
Administrator.®* The Chancellor and Business Manager reported directly to Cardinal Pell.%
The Financial Controller reported to Cardinal Pell through the Business Manager.%

Cardinal Pell had ultimate control of the finances with guidance from the Business
Manager.®’

Monsignor Rayner commenced as Chancellor in April 2003. He succeeded

Father John Doherty, who had been acting Chancellor since about May 2002.%

Mr Dominic Cudmore was appointed as Assistant to the Chancellor in May 2002 and was in
that role until December 2004.%° Monsignor Usher was appointed Chancellor on 25 May
2005 and remains in that position.1°

Monsignor Rayner was also the Vicar General and the Moderator of the Curia.1* One of the
/KI-y0Stt2003 (1413 o1-4 (2 RSI 2y 0SKIHF 27 (KS OKRI2054S 2F {8RyYSE 41K Towards Healing
complaints made about clergy or employees of the Archdiocese.!%? As Vicar General he was
one Ywho acts in the diocese as a particular delegate for the bishop or archbishop and he
aK2dzR 100 hyI- ALINNG (K16 Gr24d6R NSTESOl (KS @ikt 2F (KS MIOKOMEK2L) 21 61aK2L0 ik 1KS
delegations contained in the Code of Canon Law.1%
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3.2 The M0KolaK2La hTrios

¢KS MIOKOMEK2L0A hTTi0S 02 Y LINASR (o2 aSyr2il LISIa2y1- assistants who reported to
Dr al0KI-St /14581 /7 HiRly1€ tSif)a Private Secretary from the commencement of his position
as Archbishop of the Archdiocese of Sydney in March 2001.1%4

{iy0S nnnnt iKS ZKIyOSI8 IyR KS THOKOIAK2L0A hTTi0S KIS 6SSy t201-iSR 2y (KS &1-Y'S 221
at the Polding Centre in Liverpool Street, Sydney.% The Professional Standards Office
NSW/ACT was in the same building as the Chancery but on a different floor.1%

As Private Secretary to Cardinal tStfl 5I al0KI-5t /1-a580a LINY i 126S &l (2 SyadiS (kS
smooth rizyyly3 27 (KS TI0KoIEK2L0d hTTi0561%7 He reported directly to Cardinal Pell 108

Dr Michael Casey was one of the main means of conveying information to the Cardinal,*®
although Cardinal Pell sought advice not only from members of his staff, senior priests and
hel-Ra 2T HIOKRI20Sal-y 1-3Sy0iSa odzii 132 T2Y LIS2LES 20d8IRS (KS TNIOKRI2052504 27710536110

Dr Michael Casey told us that communications between individuals within the Chancery
occurred at both an informal and formal level. People frequently consulted with each other
informally to discuss issues arising, and formal meetings were also held.!'! This informal
approach extended to meetings with Cardinal Pell. Dr Michael Casey gave the example that
WT (KS /IR & ly Kig 2F110S (KS /KISt YI-@ 141 (2 35S KIY gilihout a prior

I-IL2IyGY Sy, 112
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4 allofflana ¢261-IRa 1SIfty3 LIi20Sad

alll 9ffldls Towards Healing process began in May 2002 when he telephoned the Professional
Standards Office NSW/ACT and advised the telephone operator that he was Ysexually abused
25 years ago 08 I- LINSai ty iKS {eRySe MISI4.113

Mr Ellis met with Brother Laurie Needham on 3 June 2002 so that Brother Needham could
assist him in making his written Towards Healing complaint.*'# Mr Ellis found Brother
Needham both supportive and encouraging.*'® At this time, Brother Needham was Deputy
Province Leader of the Christian Brothers in New South Wales.

4.1 all offialdomplaint

On 3 June 2002, Mr Ellis made a formal Statement of Complaint alleging that he was sexually
abused by Father Aidan Duggan while he was an altar boy and Father Duggan was an
Assistant Priest at Christ the King Catholic Church at Bass Hill.116

Mr Ellis expected the following outcomes from the Towards Healing process:

=

Father Duggan is not in active ministry.

I I'will receive from the Church a personal acknowledgement of the wrong done to
me.

| Father Duggan will be confronted with this complaint and will acknowledge the
wrong done.

I The Church will provide assistance and support in addressing the effects of the
abuse.!’

Mr Davoren was the Director of the Professional Standards Office NSW/ACT at the time and
had been in that position since 1997.118 He had qualifications as a social worker.'® He was
also a former priest.2° He gave evidence that he was aware of and familiar with the impact
of child sexual abuse and the needs of survivors when he began his position with the
Professional Standards Office NSW/ACT.?

Mr Davoren did not follow the Towards Healing protocol from the outset. He did not
personally appoint Brother Needham as the Contact Person for Mr Ellis. Rather,

Brother Needham was appointed through another procedure, which was that those with
responsibility for answering the Professional Standards Office complaint telephone number
were required to refer the matter to a suitable Contact Person as soon as possible. The
evidence establishes that this stage in the process was followed.

i20KSU bSSRKIFY Y'Sii al 9ffia F2{f2aly3 all 9ffials telephone call.122

i20KSU bSSRKIY {221 R2&y all 9ffials complaint, which was one of the tasks of a Contact
Person. He did not carry out any other tasks given to a Contact Person under the Towards
Healing procedures. Mr Davoren did not at any time speak to Brother Needham about his
preparedness to act as a Contact Person.1?3
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Brother Needham had no further contact with Mr Ellis after taking his complaint. He did not
act as a support person for Mr Ellis or assist him with communication between the Church
Authority and assessor/s. These latter roles were contemplated as part of the role of
Contact Person under Towards Healing (2000).124

The Towards Healing protocol required that victims be given a copy of the protocol.
However, Mr Ellis was not given the protocol at any stage while Mr Davoren was the
Director of the Professional Standards Office NSW/ACT.*°

Mr Ellis obtained a copy of Towards Healing (2000) from a website in March 2003,1%¢ some
nine months after he had made his initial Towards Healing complaint.

An email from Father Doherty to Mr Davoren on 7 June 2002 recommended that Mr Ellis be
asked if he wished to have some immediate counselling.'?” However, Mr Ellis was not
offered counselling at any time during the period that Mr Davoren was Director of
Professional Standards.*?® Mr Ellis was ultimately offered counselling 18 months after he
commenced his Towards Healing process.'?®

4.2 CI-UKSI 503313 mental state

An issue that was central from the outset was whether Father Duggan was able to respond
(2 all 9ffidls complaint. The protocol gave clear guidance on this matter, but Mr Davoren did
not follow the protocol.

The issue first arose on 5 June 2002, when Mr Davoren wrote to Archbishop Pell (as he then
o140 SyOt2aty3 I- 02U 2F all 9ffials complaint. Archbishop Pell read it on 7 June 2002.130 Six
65514 {150 all 51-920Sy 2R all 9ffla (KI-i KS KI-R Ria0aaSR all ffidls complaint with the
Archbishop and that:

CI-KSW 56331y0a Y Syl 4ill-ie has deteriorated seriously. His memory is variable, he
cannot make a mature decision and has no capacity to understand the full
implications of a decision.'3!

all 5120Syna £Siis ik Sy all-iSRy
The next step is usually to appoint an assessor to interview both parties. | would like

to discuss with you what we might do now that it appears to be pointless to have
Father Duggan interviewed.*2

By June 2002, either Brother Needham or Mr Davoren told Mr Ellis that Father Duggan was
in a nursing home. 133

Two days after the Professional Standards Office NSW/ACT had received all 9tf\als
Statement of Complaint, Mr Davoren emailed Father Doherty, then the Acting Chancellor,
I-yR 5l al0KI-5t /1-4581 (KS 10KoMK2L0A LINGI-US aSONSiIME, setting out a number of relevant
provisions of Towards Healing (2000). He wrote:

These provisions depend on the state of health of the accused and | suggest that we
need to discuss this before any action is taken.3*
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On 27 June 2002, Mr Davoren told Mr Ellis that his complaint had been sent to
Archbishop Pell 014 y2iSR ty" all 51-920Syta SIHfSH tSiiSu RISR p iizyS HnnHo and that he was
WLNSASytR ity 2 FiyR 24z 17 (KS LINSaG 1 hy I 7 &dl-0S 27 KSIHiK (2 6S 1-83553SR0.135

Just under two months later, Mr Ellis followed up on the progress of his complaint. He
S1YISR {2 1y26 VoKSIKSI Iy iSISG GiiK Cll 5d331y 1A 2 65 HNIFy3SR 1yR GKSIKSI Iy
I-5353820 K1-4 &S{ 0SSy ILILI2yiSRW!36 Mr Davoren agreed that by the time of his letter dated
21 August 2002, it was plain that Mr Ellis was not accepting that Father Duggan could not be
interviewed. '3’

In late August or early September 2002, Bishop David Cremin, who was then an Auxiliary
Bishop of the Archdiocese of Sydney, met with Father Duggan at his nursing home. He was
told by nursing staff that Father Duggan was suffering from senile dementia.'3®

hy mo {SUISY Sl HnnHl all 51-020Sy @RS 2 all offid iKI-i KS &1-4 Y1 t2y3 fl-4l 1-6tS 2 NSLI2N
32Y'S LI2NSEa0 ¢KIg g1 (K1 . 1aK2L ZISY Y KIR &l @ik CIHIKSH 54331y 121 &2YS (1Y'S IyR
AR K1 UKS 1a y20 @ik il 10 1HE 1-yR 18 doy1-68S (2 Sy31-3S ly y2IY I 02yBSial-ii2yl . 1aK2L)
Cremin had also been told by the Director of Nursing at the home that Father Duggan was
suffering from senile dementia and that it was gradually worsening. He also said that when
1aK2LI ZNS Yy Y Syti2ySR y1-Y SaI iyOftzRly3 all 9ffials, there was no response. 39

Mr Ellis later told Mr Davoren that his mother and another parishioner from Bass Hill had
visited Father Duggan and that he was cogent and recognised them.4° Mr Ellis prompted
Mr 51020Sy i2 WS02yaRSN gKSIKSH (2 il d2 aLSI (2 oCI-iKSH 53318 1-62di il 9ffials]
02 LIy, 141

Meanwhile, in October 2002, Mr Michael Salmon had been engaged by Mr Davoren to help
ifacilitated all ffldls complaint.*42 Mr Salmon is the current Director of the Professional
Standards Office NSW/ACT. It became clear that the intention was that Mr Salmon would
assist the process rather than facilitate it, in the terms defined in the protocol.

Some five months passed after Mr Davoren had contacted Mr Ellis. On 3 February 2003,

Mr Ellis received a telephone call from Mr Salmon, who said that Mr Davoren was going to
2031y18S 1y 148533 Syl 21 CI-IKSI 56331y Y Syl O1-LI-01i@043 This was the first indication
UKIH 1y 1-83S38Y Syl g20R 6S HNI-y3SR gKSy CI-iKSH 5¢:331+y0s lucidity had been an issue
since at least September 2002.

¢KS 1-83S5aY Syl 27 CHIKSI 5z331-y0a Y Syl OI-LI0Ni@ &4 131y RSEI-BSR (KS 12(t2éhy3 Y 2K

that under the various bits of privacy legislation we cannot ask for an assessment of
5¢331y1a Y Syl KSIiKD 1yR K10 KS @14 T2tt2aly3 li L) odzi KI-R y2(Khy3 SEaS 2 NSLI2N(e144

By this stage, nine months had passed since Mr Ellis initially made his Towards Healing
complaint with Brother Needham in June 2002. Mr Ellis emailed Mr Davoren on
21 March 2003 requesting that:

a further visit to Fr Duggan [be] arranged as soon as possible to ascertain whether he
can provide any information regarding my complaint. Given the varying reports
about his condition, this matter was urgent when | first made my request. This step
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should be taken in the context of the process outlined in the Towards Healing
document ...24°

Mr Ellis also requested a copy of the legal advice the Church had received about the
RIFFIOGz@ 27 26014yly3 Iy 1-43SaaY Syt 27 CI-iKSU 5d331ya Y Syl O1-LJI-01i&0146 Mr Ellis
SELNSAASR RI&IMILI2IYEY Syl 1 all 510205y &338aii2y iK -0 he would stop the process if
Mr Ellis sought legal advice on the assessment of Father Duggan.4” Mr Ellis gave evidence
(K 1-G Wi 2z RARYA Ny3 (6zS (2 'S K I iKSUS 14 82 Y'S A LISRIY Syt {i2 CI-iK SN 5iz3gan being
Y SRIOIt& 1-33533SR0.148

On 28 March 2003, Mr Davoren responded to Mr Ellis and once again said that the issue of
020ztR LN2FNSEE 1-yR TlikSWe 1S Sli2(ST 120012048 (KS Y 1-iiSH 2F Cll 5dz331-y0a OI-LII-0Ge (2
respond to the charges is central to the case, and that is the issue that must be addressed
Thiado.14° 1S 132 alR K10 &l 9ffidls request for a copy of the legal advice had gone back to
the lawyers for their advice.'

Mr Ellis did not agree with Mr Davoren. He responded to Mr Davoren by email on the same
day:

L 1-3NSS K1 Cl 5633 1-y0a O1-LII-0MG@ (2 NSALI2YR 1 Iy hY L2y 13&S ty"Y 201y3 (26 1HIRA
a resolution of the complaint. What | do not necessarily accept is that it is I- YOSy/illl-f)
issue, in the sense of being something that dictates the outcome or progress of the
process. | also find it unhelpful that your language has shifted to a language of
VOKIMIFSED 1-yR YO1-3S0 NIHIKSH (K I-y tl-y3dz1-3S Y208 IFLILN2LII-GS (2 1- 02 Y Ll-aai2y1-ie
healing process.*>!

Three days later, Mr Davoren again advised Mr Ellis that the matter of whether
Father 50331y &l-4 Wil (2 LESIRY KI-R 0SSy NSTSINSR 61-07 62 (KS THOKRI20SAI-y a26i0Mi20a I'yR
ViKig 2790S 01y 1S y2 102y ty (KS Y Sty So:

| can only repeat what has been indicated to you previously, that the process can go
y2 TiGK S AT Ol 50331y 18 Y20 1-68S {2 65 tyISIBSGSRI IyR 2y7iKS yalialy3 K2Y Std
I-REI0S KS 14 ly” STISO00 Yy2(i Thit (2 LIESIRW 2K I g2dR 6S ISIjdzAISR 720 A (2 6S
established that he is Till i2 LISIR KI-4 65Sy NSTSINSR 61-01 2 iKS TNOKRI20SaS0E
solicitors and this office can take no action in the meantime. 52

4.3 UNothing the Archdiocese can dol

On 10 December 2002, Mr Davoren wrote to Archbishop Pell stating:

It is now clear the facts of this case can never be satisfactorily clarified. It does not
appear that Mr Ellis can corroborate his version of events in such a way that it would
be possible to conclude on the balance of probabilities that the situation that he
described did in fact take place X

One plan that has been discussed as the next step was a meeting under supervision
with Fr Duggan as a pastoral response that might be of assistance to Mr Ellis. There
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are some potential problems with this approach, and | recommend that such a
meeting not take place. Rather, | suggest that if Mr Ellis wishes to meet with

Fr Duggan he seek to arrange that through the hospital, and that it be left to the
hospital to decide whether or not and how such a visit should be arranged.

| suggest that if you agree with this advice, it would be better if this message were
communicated to Mr Ellis in a letter from you. | attach a draft that you might like to
consider.t53

On 23 December 2002, Archbishop Pell wrote a letter to Mr Ellis.*>* However, he made
a3yMI0l-yh 0K1y3S (2 all 51-920Syla RIS 1I0KoMaK2L) tStia tSHiS IS 65t2¢ GliK iKS
changes made by him marked.

Dear Mr. Ellis,

| have been kept aware of your complaint against Father Duggan and the difficulties
faced in bringing this matter to some kind of resolution. It is urfortunately-clear now
that Father Duggan is in no state to respond to the charges against him and that the

facts of the matter cannot be established enthe-balance-ofprobabilities. On the one
hand, there is your allegation, and on the other Asyeu-are-aware-thisis-nretto
suggestthatyou-are dishelieved but thatithas become amatterof one pers2y/3
word-agatst-anether-Father Duggan cannot respond and we have no other record
of complaints of this kind against him.

| know-thatto-achieve-somepeace-ofmindunderstand you would like to have a

meeting with Father Duggan and it has been suggested that this might be done in a
formal way with one of my Assistant Blshops being present during the meeting. Fais
Aeoting leen the state of

be better if you suuw&nt—sueh-a-meet-mewould I|ke to proceed Wlth thls request tha{
you-contacttheyou should approach the hospital directly-and-askthem-to-arrange

fauthorities.

| very-much-regret any-hurt-thatyyou-have-experiencedthat a clear resolution of this

matter is not possible, but under these-circumstances | do not see that there is

anything the Archdiocese can do te-helpyoubringthismatterto-some
reselytiontowards this end.

Yours sincerely

ARCHBISHOP OF SYDNEY

On Christmas Eve 2002, Mr Ellis received the letter from Cardinal Pell.156

/MR €51t §26R 68 iKI-0 KS 1F00SLIISR KS 1-R@I0S aSh 24z ly” all 51-920Syhd £SiiSh 27 mn
5805Y 65l HnnH K10 &l 9ffidls complaint could not be established on the balance of
probabilities.’>” He said that at the time he sent the letter of 23 December 2002, he believed
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(K- KS 1-3SaaY Syl 2F all 9ffials case, as required under the Towards Healing protocol, had
been proceeding and that Mr Davoren was proposing a conclusion. He said he regretted his
mistake on that matter.1 Cardinal Pell agreed that before writing such a letter he should
have made sure that it was right to reject the complaint, odzi Kia ¥20SIgKSEY ly3 LNSad Y L2y
&4 (K1 17 L 320 1RA0S TI2Y (KS ti2TSaai2y14 {il-yRIMIRE hTROS! L 12624 SR lin. 159

Cardinal Pell said:

| did not understand Mr Davoren to be suggesting, and | did not myself have any
wish, that the Towards Healing process be brought to an end X Li g1 y2i Y&
intention to convey to Mr Ellis that there was nothing the Archdiocese could do
about resolving his complaint overall. | expected that the PSO would continue to take
whatever steps still needed to be taken under Towards Healing notwithstanding that
there would be no formal meeting between Mr Ellis and Fr Duggan. | did not
appreciate then that Mr 51-021Sy0a 2Llyi2y RIR y2i 02yaiicziS 1y 1-4aS558Y Syt 121 (KS
purposes of Towards Healing and that therefore no assessment had yet been carried
out. In hindsight it seems to me that this paragraph of my letter could have been
better expressed.*6°

/HRIYIE 563 SBIRSYOS 1 I1i 2RRA @iliK 2dzi) dzyRSWl-yRiy3 27 (KS £SiiiSie =K SIKSH 20 y2
Cardinal Pell had the wish or intention he refers to, on a plain reading of the letter
Cardinal Pell was informing Mr Ellis that nothing more could be done. Our finding on this
matter appears later in this section.

b2 a3 all oftta 02yadliSR (KS fl-ai aSyaSy0s ly kS €SSk (2 oS I- vOtSHI &l1-iSY Snt
that the Archbishop considered the matter to be at an end, despite there having been no
T20Y' I 1-83S38Y Syl 27 Y@ 02 Y Lil-yfi0.161

Even Mr Cudmore, in a letter to Mr Richard RiApice 2F al-{lya2y R01LI0S {2601i21& RI-ISR
28 March 2003, stated that the letter of Ho 550SY 0SI HnnH IRAASR all 9ffid ViKS 01-4S Oy 32
y2 TazliiKSiip. 162

The Church parties also properly accepted that the last paragraph of the letter was capable
of conveying and did convey to Mr Ellis the message that the Church Authority did not
consider it could take any further steps under the Towards Healing process in relation to
Mr 9ffldls complaint.163

Cardinal Pell told us, U €& 1-84 ISIR tS0iSUA GKIOK L &3y IyR L 1Y &2iS L RIR 42 SiK (KIA 2y/S0
{d0K - £SGiSH g2dzER 6S NSI-R 02858 68 Y'S1.164 Cardinal Pell accepted responsibility for the
0KIy3Sa YIRS (i2 all 519215y Ril-F(0165

¢KS OKI-y3ASa Y'I-RS 68 /IHRIyI£ St (2 all 51-921Syia Rl (SiiSuISY 2SR all 51-921Syia
reference to not suggesting that Mr Ellis was disbelieved.¢® Cardinal Pell gave evidence that
WL gl-ayni 321y3 (2 al-8 1y STSOiI (K10 &S 6SHS2S all 9ffid aKSy iKS Li2iyl 21 all 51-9211Syia
I-RAI0S &1-4 K I (KMa 02dRyi 6S Sail-ofiakSR1S” He subsequently gave evidence that he was
ljdzAdS YH&l1-1Sy ly Kid oSHST iKI-i a offials allegations could not be established simply
because Father Duggan could not respond.'% The latter was plainly correct.
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¢KS OKIy3Sa (2 (KS R £SaiSH 1452 NSY 20SR KS LIKNI-ES WL ASie Y dzOK NSFNSh 1-y8 Kzl (K-
82dz KIS SELISINSYOSRY /1Ry €5t AIRY

| also felt that that was quite illogical, because if hurt had been caused, that would
IYRIOIGS {KI- UKS O1-8S &il-4 0SHSESRI (K- GKS 01-4S &4 Sall-otaKSRe L RIRYA (Kiy 4KS
£S(iSN 024:R KIS i 02(K &84 LT iKS O1-4S 02dfRyNi 6S Sall-otEKSRI iKSy iKS Kazlid
02a:tRyNl 6S Saiil-ofiaKSRY ¢KI-i &1 Y@ reasoning. | was attempting to be honest. 169

all offidls 1SaLI2yaS (2 (KS SIS 14 (K1-i KS Yik2daK iKI-i iKS R221) g1 6Sly3 &fl-Y'Y'SR Iy
Y& 71050170 1S AHRI VoK L 1227 6iKS L2L2a1i2y (K I-0 6SO01-izaS 2yS LIMIie 02uR y2i 310S Iy
account therefore the facts could not be established] to mean was that my account was not
(2 6S 6SHSASR IR UKI-i (KS THOKOIEK2LI RIR y2i 6SHS0S GKIHi L &1-4 Lidziity3 120G IHIR). 17

Cardinal Pell said:

| regret what | did. It was a mistake. To say that something could not be satisfactorily
esiil-ofaKSR 1 2yS T20Y" 27 1SeS0ii2ys L y20 I RSyaI yS0Saalite iK1 i i221 LIf-056172

Cardinal Pell gave evidence that he believed at the time that Mr Davoren had himself
conducted an assessment.2”3 /HRy1£ St &R (K10 KS YiaizyRSIE(22R all 51021Syia 11265 ty”
the assessment process.'’4 He accepted that he knew at the time that Towards Healing
USIjazISR 42 S2yS 2iKSN iKIy all 5120Sy 2 R2 (KS 1-4a58aY Syl odzi (K 1-i WiKS L2yl &1-4 t24l
on me as we went aheaRW"> 1S &R (KI-i Kid dzyRSIiadyRly3 &1-4 a2 Y SoKI-i 02yFdaSRL 76
even though he knew he usually approved the appointment of an assessor and had not done
S0 in this case.t’’

On 26 June 2003, after Mr Salmon took up the position of Director of Professional Standards
NSW/ACT, the Archdiocese engaged Mr Michael Eccleston to carry out an assessment of
was struck by how different it was from the various communications from Mr Davoren to
him over the preceding period ¢ June 2002 to May 2003. He gave evidence that

Vall 51-921Sy1a IS02Y Y SyRI-ii2ya gSIS y2i 1-RSIjazl-iST y2i 021500, 180

/MRy tSit I-NSSR (K- all 51-020Sy03 1S02Y Y SyRI-ii2y (K I-i WiKS 71004 27 iKia 01-4S Ol-y”
never be satisfactorité OfHITISRY 14 LIyt Sli2y3 Wy iKS 63Ka 21 LISASyH yF20Y -il2ym
However, in relation to his view at the time, Cardinal Pell gave evidence that:

b2 27 0235 L RIRYN 6SHS3S 1 &1-4 Lyt glizy3. L g20tRyNl KI-0S 1-00SLIGSR A 17 L
thought it was plainly wrong.*8*

Cardinal Pell was absent from the management of the Archdiocese during August to
October 2002, when the assessment should have been carried out.'8

We accept that Cardinal Pell relied upon Mr Davoren to properly apply the procedures in
Towards Healing.18 He then followed Mr 51421Sy0 advice, assuming that those procedures
had been followed.184 After receiving a copy of all 900Sai2y1é ISLI2\{ Cardinal Pell became
aware that this reliance was misplaced.'8°
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The Church parties properly accepted that the 23 December 2002 letter was contrary to the
procedures in Towards Healing (2000), as an assessor should have been appointed under
clauses 38.7, 39.3 and 40 of the protocol regardless of the inability of Father Duggan to
respond.'8®

= Finding 1: Cardinal Pell relied upon Mr Davoren to properly apply the procedures in
Towards Healing. He then followed Mr 51-021ISy0 advice, assuming that such
procedures had been followed. After receiving a copy of all 900tSali2yna NSLIR\
Cardinal Pell became aware that such reliance was misplaced.

o Finding 2: /HIRy1- t5tfa (SiSH (2 aul 9tfid RIISR Ho 550SY 65l 2002 was contrary to the
procedures in Towards Healing (2000), as an assessor should have been appointed
under clauses 38.7, 39.3 and 40 of the protocol, regardless of the inability of
Father Duggan to respond.

Cardinal Pellta IR all 51921y IFILN2I-0K 01y 6S 02yill-4iSR ik (KIi 27 a2yaidy2i » aKSiy

If the complaint is about a priest who is deceased, or who has dementia or is
otherwise unable to respond, it is not Lj23316fS (2 KSHI (KS LINS&i0a aiRS 2F (KS ad21ae
In such circumstances, my practice is that | tell the victim that they are believed. |
offer to help them and | begin to explore their needs with them.®’

Monsignor Usher said that his practice was to meet a victim early on to enable him to form
his own assessment of the victim, including their needs.'88 Monsignor Usher stated that in
his meetings with victims he does:

everything | possibly can to listen to and empathise with the victim and to
demonstrate that they are believed and that the Church wants to do whatever it can
to assist them. This occurs even prior to the result of a police investigation or a
Towards Healing assessment.18°

4.4 John Ellis persists

Despite the receipt of the letter, on 20 January 2003 Mr Ellis telephoned Brother Hill, who
KI-R 6502Y'S ly@2{0SR ly” all 9ffials matter while Mr Davoren recovered from heart surgery.%°
According to a note made by Brother Hill:

He talked about the shock of receiving the letter from the Archbishop on Christmas
Eve. He sounded disappointed rather than angry. He said he understands that there
IS no point in trying to interview Duggan, but would still like to proceed with the TH
process. What this amounts to is that he wants to go ahead with a facilitated
meeting with the Archbishop (or his representative).t%

On 21 March 2003, Mr Ellis wrote to Mr Davoren expressing dissatisfaction with the process,
which had begun some nine months before. He referred to the Towards Healing protocol,
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which he had just obtained from the internet,'%? and requested that the procedure provided
for by the protocol be followed ¢ in particular:

{ that two assessors be appointed to investigate his complaint
that he be notified as to the identity of his Contact Person

{ that appropriate steps be taken to establish whether Father Duggan could be
interviewed or, in the alternative, that the assessor obtain other relevant
information

1 that the assessment process be undertaken in accordance with the guidelines

{ that clarification be provided in relation to the role being performed by
Mr Salmon

 that a Facilitator be appointed at the appropriate time and after consultation
with Mr Ellis

1 that the process be conducted from here on with justice and compassion. 193

On 28 March 2003, Mr Davoren wrote to Dr Michael Casey and Mr Cudmore, referring to
02WSALI2YRSY0S SiliK al 9ffias all 51-920Syia SY Hf &ll-iSRY

Obviously Ellis does not appreciate or does not want to appreciate that the case
cannot proceed without Duggan making admissions, and that as far as the
HIOKRI20S4S I-yR {iKia 277105 1 02y0SlySR (KSIS 18 y2&K SIS 121 (Kia 101-450 (2 320 11a
comments about Towards Healing are, | suggest disingenuous; it would seem that
the only logical reason for pursuing his fairly aggressive line is to establish a case for
02YLISyalii2yt 1y HILI2WAY Syl 27 Iy 14553820 @ik 2dzi OfHiTely3 56331y 1-oifiie (2
plead is both unjust and likely to render null and void any conclusions that might be
drawn from such an assessment; it is not the role of assessors to assess the mental
fitness of an accused.%*

Mr Davoren initially corresponded with Mr Ellis and the Archbishop in terms consistent with
the protocol in that he contemplated the early appointment of an assessor.'%

However, his view changed, and he agreed that he did not follow clause 38.7 of Towards
Healing (2000).1% That clause is as follows:

Where there is a significant dispute about the facts, or the accused is unavailable to
give a response, the matter shall be investigated in accordance with the procedures
set out in this document.*%’

Those procedures included having the complaint assessed by one or two independent
persons engaged for that purpose.19

all 5120Sy 31-0S I yizY oS 27 IS1-a2ya 120 y2i ILIL2tylly3 1y 153585200 CadL v &1 Y 21S
aware of the fact that Mr Ellis had not spoken to anyone else and that there were problems
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I-024z0 Kid Y'SY 21180.29 He referred to the possibility of Mr Ellis having had a repressed
memory.2% Similarly, in his statement to the Royal Commission Mr Davoren said:

many years had elapsed since the alleged incidents, and Mr Ellis was suffering
from a number of psychological complications which may or may not have been
caused by the conduct of Duggan but which may have affected his memory.?°

Mr Davoren accepted that the responsible thing to do would have been to get someone
properly qualified to make an assessment of the case and gave evidence that ViKI-i 0SHil-yt
@2dfR 6S |- aSyalotS 2Li2yl all 51020Sy RIR y2i 26(11y 300K 1y 1-535a3Y Syl Iy all offials
case.?0?

{S02yRiel all 51-921Sy 02yaiRSISR (K10 WiKSIS SIS 2yt (g2 LIS2LKS gK2 1-0iile 1ySe oKl
KI-LILISYSR!203 1S &14R1 VY2 ol-did 721 iKS RSfl-€ gl (KI-i &e only had two witnesses, possible
N0 &1 NSESPI-y K I WIKSIS &1-d ILILIMISYGte y2 20KSH 02 Y LtHYE 1-31MyaEd CU 56331y y iKS

40 &SHia 200 &2 KS KI-R 0SSy I- LIS (205

Mr DI20Sy &R WiKS TI-00& 27 iKS 01-aS 02dz6R yS@SH 6S OfIHIMISR RazS 2 (KS 1-08Sy0S 27
0226201012y I-yR (KS tyOI-II-0Ki@ 27 5¢331y0 I-yR (K1 Iy 153553 Y Syl 02dR y2( 6S OISR
2020 1 51331y g1 y2i 1-6£S {2 6S lyiSISESR1.2% He said these were his views at the time
and remain his views.2’

5S3LS iKiaL all 51-92USY RIR y210 4557 1y8 Y-S ly gliiily3 (2 ddzLLi2Wi & otfials
complaint.2® all 51-g2Sy 1yS& KI-i (KS /Kdzi0K 1dzik20iie KIR RSISHY lySR K1+ vaul offia KI-R
0SSy ly (KS LIHIEK 1yR (KSIS &1-ayi I8 R2dz0( 1-624zi (1KS 7100 (KIHi 1KS@ KI-R 5SSy FilSyR{#).200
However, all 5I-92ISyRIR y2i 1-00SL) (K I-i (1K adzLIL20iSR all 9ffidls complaint.210

Equally, Mr Davoren did not accept that as part of his responsibilities he should have had an
independent person assess the credibility of Ml 9ffidls complaint.?'!

Mr Davoren did not accept that his not having appointed an assessor amounted to an
absence of either justice or compassion for Mr Ellis.?*2

all 51-921Sy &R KS iNSI-iSR all ffials complaint in this way because:

| would suggest that it was because of the unusual circumstances: no other
complaint against the priest, nothing that Mr Ellis was able to indicate that could
L2y y UK -G RWSOd2yE &2 higa 2zl - 1jdzSaii2y 27 gKSIKSI KS &l I- OISRIGES SilySaa 2
not X But that is a very subjective assessment, and Mr Ellis may in fact have had
some problem with his memory.?*3

Mr Davoren agreed that, if a literal interpretation of the words of clause 38.7 of Towards
Healing (2000) were adopted, he would have to admit that he failed Mr Ellis in the handling
of his complaint. However, Mr Davoren did not agree that he failed Mr Ellis in the handling
of his complaint.?'4
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Cardinal Pell said:

Mr Davoren was unwell; he had a bypass. Mr Davoren is a very good man. He worked
hard to help the victims, but was a muddler and sometimes he wasnit logical. And
also | think, if I could put a ¢ | don't think itls a misleading brand ¢ his approach to
these matters was pre-1996. He didnit seem to have a scrupulous understanding or
commitment to exactly following protocols.?%®

ZHRIYIE 5t 3105 SHRSYOS (K1 VI-yR g0ty GK2 KI-d 5SSy 1-60:8SR 6@ OKazOK LISHia2yA/St 1a
invited to come to Towards Healing I'yR dK2dtR 6S MISIHISR @ik zaii0S IyR 02Y LI-adi2y0.216
He agreed that Mr Ellis was not treated consistently with the requirements of justice and
compassion during the Towards Healing process.?!” He accepted that the Towards Healing
L2054 ty”al offials case was flawed, which left Mr Ellis confused and mistrusting that
process.?'8

However, Cardinal Pell did not agree that the Archdiocese had fundamentally failed Mr Ellis
in its handling of his complaint. He said:

i RIRYA 02 Y LIESESER TIHE KIY 20 TayRI-Y Syl FI4E KiY'T 6S01-zaS Kia O1-4S hyOKSR
forward, as we now know, at his urging. But by any criteria, there was a substantial
failing.2

However, the Cardinal agreed that the Archdiocese did fail to follow the Towards Healing
protocol.??

/MR €5 1-0SSR K I all 9tfidls complaint was dealt with over an extraordinarily lengthy
period of time and that this was a failure.??

Cardinal Pell later agreed that all 900{S4i2y0a assessment report showed that Mr Davoren
had a fundamental misunderstanding of the process of Towards Healing and of how child
sexual abuse affects people and affects when and to whom they report.???

We do not agree that Mr Davoreyld 02yRa0i (Kli2dz3K2dzi al 9ffidls Towards Healing process
was mere VY zRREly30.

2§ IS A0TSR iKI-i all 51-920Sy RIR TIHE all 9ffid ly iKS KI-yRily3 2F Kid 02 Y Lyl all offids
Towards Healing process only progressed to an assessment and facilitation due to all 9ffials
own persistence.

Mr Davoren took into account the following factors when deciding not to appoint an
assessor:

1 Mr Ellis had not discussed the complaint with anyone for most of 28 years.??3

f  Mr Ellis had gone through a change in attitude towards Father Duggan, giving rise in
all 51205y YIyR {2 (KS Li2aaioniie 27 0KI1y3Saly Kid Y'SY 208 IyR 27 ISLISaESR
memory.??*

It was pointless to have Father Duggan interviewed because of his deteriorated
mental health.??
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1 1 o14 all 9ffidls voice alone and there were only two people who knew what had
happened ¢ namely, Mr Ellis and Father Duggan.?2®

1 There was no other complaint against Father Duggan.??’

b2yS 27 (KSaS 71021 &SIS 1SISAl-yi (2 GKSiKSIH all 9ffidls complaint should have been
assessed. The first and second factors are likely to be found in most cases. Complainants
often come forward years after the abuse. They have often had a complex relationship with
the abuser. Finally, sexual abuse frequently occurs in private.

=i Finding 3: Between June 2002 and April 2003, Mr Davoren as Director of the
Professional Standards Office NSW/ACT did not comply with the procedures in
Towards Healing (2000) in the handling of Mr 9ffl&d complaint by:

{1 not appointing a Contact Person to act as a support person for Mr Ellis after
assisting with making the initial complaint (clause 35.4)

1 not referring the complaint to an assessor (clauses 38.7, 39.3 and 40)

f poor case management, including not undertaking the process as quickly as
possible, and poorly may1-3ty3 (KS ljizSaii2y 2F CIKSH 5d331y0a flz0IRNG@ 60f1-0zaSa
35.3.1 and 40.13)

= Finding 4: In not complying with these procedures, Mr Davoren did not make a
compassionate response his first priority, as required by the principles of Towards
Healing (2000) (clause 17).

4.5 Monsignor Rayner and Mr Salmon take over

In April 2003, Monsignor Rayner was appointed to the positions of Vicar General and
Chancellor of the Catholic Archdiocese of Sydney, and Moderator of the Curia.??8 In Aprilg
May 2003, Mr Salmon replaced Mr Davoren as Director of the Professional Standards Office
NSW/ACT.220 Cli2Y (K& (Y'S 2y1 all 9ffidls complaint progressed in accordance with the
procedures of Towards Healing.

1., A A

weeks later, on 23 May 2003, Dr Robert Burns certified that Father Duggan was suffering
2Y I-02Y olyl-di2y 21 RSY Sylil- IyR HIKSIY Sig RI&SIES IyR @14 iy0l-LI-ofS 27 Y yI-3ly3 Kid
own affairs.?%

On 23 June 2003, Mr Salmon told Mr Ellis of the report by Dr Burns.?! Cardinal Pell was
made aware of the medical assessment of Father Duggan at about that time.232

Mr Salmon wrongly told Mr Ellis that Dr Burns was a psychiatrist.?33 He was not.?3* This is
evident from the letters after his name on the certificate. However, it is not suggested that
Mr Salmon intended to mislead Mr Ellis.
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1S 211SISR &l offia (KS 2Ly 27 I- 120Y' I 1-4aS33Y Syl 6KI0K al 9ffia el 1SSy i2 (1S
(29225 In June 2003 Mr Bill Johnson was appointed Contact Person. On 26 June 2003 the
Archdiocese engaged Mr 900fSalizy 2 OMI@ 24zi 1y 1-83SaaY Syl 21 all 9ffidls complaint.23
That was more than a year after the complaint had been made.

On 2 July 2003, Mr Eccleston interviewed Mr Ellis. Mr Ellis gave him a detailed account of
the abuse by Father Duggan and a number of documents that supported his contact with
Father Duggan.?®” These included a reference written by Father Duggan for Mr Ellis and an
inscription from the front of a Bible given to Mr Ellis when he began as a postulate at the
Marist Fathers Novitiate.23 al 900Sai2y 20iI-4ySR NSLI21i i2Y all 9ffidls two counsellors,

AAAAA

abuse.2%

4.6 Meeting with Father Duggan

In July or August 2003, Mr Ellis met with Father Duggan at the nursing home in the company
of his wife, Nicola, and Monsignor Rayner.?4% Mr Ellis said:

2KSy1 SyUSISR CI-iKSI 56331y1a 22 YT L &l |- Fl-4K 2F 1S023yii2y 2y Kia TI-059
However, as soon as Monsignor Rayner spoke to him, he assumed a blank expression
and did not respond to anything said to him while we were there. | cannot recall if |
said anything to Father Duggan. | do not think | did. It was a very emotional
experience.?*

hy tS10y3 (KS yazidlyd K2Y'S all 9ffia 20aSI0SR (KI-i a2yaidy2il wi-2ySiVILILISIHISR {2 oe
visibly moved and had tears welling in his eyesl.?*> Monsignor Rayner said:

| remember thinking at this time that the episode | had just observed confirmed in
my mind that Mr 9ff\a0a allegations against Fr Duggan must have been genuine. At no
subsequent time during my involvement with Mr 9ffidla case did this view change. |
have never doubted that Mr Ellis was telling the truth about being sexually abused by
Fr Duggan.?*

AAAAAA

have been genuine on the basis that:

I0d been a priest for about 30 years at that stage, and 20 of them had been in dealing
with the military and | considered that in many ways | could judge a person(s
truthfulness, especially having dealt with recruits particularly during six and

a half years of a posting. | would consider that mostly | could assess whether a sailor
was telling the truth or whether he was trying to have me on. And in this case,

| considered Mr Ellis to be telling the truth.?*

Monsignor Rayner said he would have told Mr Salmon, Mr Daniel Casey and the Archbishop
that he considered Mr Ellis to be telling the truth after the meeting he attended with Mr Ellis
and Father Duggan.?*®> Monsignor Rayner could not recall when he told Mr Salmon or

Mr Daniel Casey that he believed Mr Ellis but gave evidence that Vit would have been soon
after the meeting.246
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Mr Daniel Casey could not recall a specific discussion in which Monsignor Rayner told him
that he considered Mr Ellis to be telling the truth.247 1S KIR Iy 1Y LNSE2y K I WiKSIS &l1-4 |-
VY 18 KIS 0SSy 02 Y LIfSiSte hy021S0i ty ik I-ip248

In relation to when he told Archbishop Pell that he believed Mr Ellis, Monsignor Rayner said:

I would have told the Archbishop soon after the meeting. Whether it was that week
or a week after, if ¢ yes.?*®

2KSy 1-41SR BKSIKSI KS y24 ISY'SY 6SISR dSfttyd (KS 10KOIAK2LE a2yaidy2i wl-eySing
response was: YL kept the Archbishop informed on every matter of importance, and this was
important.025° a2yai3y2il wi-8ySi RIR y2i LIMIiH0dAMEE NSY SY 0S5l (KS 10KoaK 2L NSALIRYaSY

The Archbishop does not get too emotional about matters. He just accepts or
reserves his opinion, and he knew what my opinion was on the meeting.*

all offials account after the visit with Mr Ellis and Father Duggan:?>?

L O1-yni NSOIt SELIEONIEE GKI-i a2yaldyRl Rayner said when. | do know subsequently
M2Y KS R20d2Y Syflia (K10 KS AR I- 020:LS 27 (Kly3al odzi L R2yAl RiaLIz(S 17 KS Ofl1Y 4
(K100 L ez R2yAl NSOI-E 1. 253

Mr Salmon agreed that Monsignor Rayner had never expressed any reservations about the
fact that Mr Ellis had been abused by Father Duggan. He said that the most

Monsignor Rayner might have said is that there did not appear to be any corroboration of
Father Dugganis abuse.?®* Mr Salmon also gave evidence that the information he had was
that the abuse of Mr Ellis had been accepted by Monsignor Rayner on behalf of the
Archdiocese.?®> Mr Salmon agreed that he would have told Dr Michael Casey that

VVVVVV

Mr Salmon gave evidence that he had attended a meeting with Monsignor Rayner before
the facilitation, during which Monsignor Rayner had expressed reservations about the
strength of the Eccleston assessment?’ (rather than the fact that Mr Ellis had been abused
I-000zaSR LISNA2Y KI-R yS@SI 6SSy 1-6fS {2 SaLI2yR (2 iKS IHESA1-ii2yA FyR iK1 WKSIS o114 y2
SOIRSYOS (KI-i KS KIR 0SSy Iy 2FFSyRSH dzL) dzy/it iK1-i Li2hy/in2s8

all {1y 2y0a 1502602y (K I-i a2yaidy2i wi-dySi KI-R SELNSEASR these reservations was
confirmed in an email sent by Dr Michael Casey to Mr Paul McCann on 24 June 2005, in
I-024z0 (KS 1-43S&aY Syt y2i tS1-40 6501-::3S 27 CIl 5d:331-y0a hyOI-LII-0ii@ to respond and the
I-04Sy0S 27 Iy L2l SBIRSY0S 27 LIISRI-i218 6SKI-gidzi0. 250

On 24 August 2004, Monsignor Rayner also had a conversation with Mr Monahan in which
KS lISaLI2YRSR {2 all a2y1-K Iy ljSaii2y 1-62ui gKSiher Mr Ellis should be believed with
VEKSIS 1 y2 021i20201-i10S SPRSYDS 6S01-4zaS Cil 50331y 13 AT Sily3 T2Y RSY Sy/iil-1260
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28 10051l iKI-i a2yaidy2i wl-eySi RIR SELINSaA 1SaSId1-ii2ya I-02d0 oKSiKSI al 9ffials claims
024:tR 6S LNI2ASR I4yR 1-624zi al) 900tSal2yna NSLIRNG 0aSS 6St2é0 6S01-:z4S 27 I- {101 of
022020lil2y 2T all 9ffidls complaint. These reservations were expressed to Mr Salmon and
the lawyers for the Archdiocese.

= Finding 5: Monsignor Rayner did not doubt that Mr Ellis was telling the truth and
shortly after his meeting with Mr Ellis and Father Duggan - that is July or August 2003 -
he advised at least Mr Salmon and Cardinal Pell of his belief.

4.7 The Eccleston report

Mr Eccleston submitted his assessment report to the Archdiocese on 24 November 2003. He
said in part:

Father Duggan is not able and not capable of providing a response to the allegations.
The allegations are very serious being criminal in nature and as such require a proof
0t24S (2 20 FLLN21-0Kly3 6S82yR lISI-42y1-6fS R20:0(00 ¢KS £SGSE 2F L2227 Iy iKia Y ISy
relies upon Mr Ellisla statement and corroboration of his disclosure about the sexual
assaults made to counsellors some 23 years later. The counsellorsl reports indicate
that the symptoms displayed by Mr Ellis are consistent with the adult trauma of child
sexual assault. Based upon the available evidence it is more likely than not that the
allegations as alleged occurred.?6t

He found that, based on the available evidence and the balance of probabilities:

1 the allegations of improper sexual conduct by Father Duggan against Mr Ellis
when he was an altar boy at Christ the King Church, Bass Hill, from age 14 to 17
years and continuing into his young adult years more likely than not occurred

1 the impact of this sexual conduct has more likely than not adversely affected
Mr Ellis with regard to his mental, emotional and physical health.?5?

hymp 550SY 0S5l Hanol all ZizRY 2US IyR all {I€Y 2y Y'Sio Li g1-4 y20SR iKI-i WiKS 1-83S&520 KI-R
made a finding in favour of Ellis, therefore in such a situation the matter could be expected
to go to facilitatioyl LISyRly3 l-iziK20i& T2Y (KS /Kd0K 1dziK 2089263

Mr Salmon told Mr Ellis in late December 2003 that his complaint was going to facilitation
and that Mr Raymond Brazil had been appointed Facilitator.?6* Mr Ellis had not been
consulted as to whether he wanted Mr Brazil to be the Facilitator, nor was he given a series
of names of people who might be a Facilitator from which he could make a choice.?%®

Towards Healing (2000) states at clause 41.3:

Facilitation shall be the normal means of addressing the needs of a victim. The
Church Authority and the victim shall mutually agree on a Facilitator from the
approved panel.266
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Mr Salmon accepted that it was likely that he did not seek, in obvious terms, Mr 9ffials
consent to the appointment of Mr Brazil as Facilitator. He agreed that this was inconsistent
with Towards Healing (2000).%67

However, iy 2iKSI 1S3L1S00a al {I€Y 2y I-001@St 1yR Li2LSIE Y 1y1-ASR all 9ffidls complaint in
that he assisted in arranging a medical assessment of Father Duggan and appointing a
Contact Person, an assessor and ultimately a Facilitator. He also organised counselling for
Mr Ellis.

= Finding 6: Mr Salmon acted inconsistently with Towards Healing (2000) (clause 41.3)
by not seeking Mr 9ffidld consent to the appointment of Mr Brazil as Facilitator.

= Finding 7: In other respects, Mr Salmon actively and properly managed Mr 9ffiala
complaint in that he assisted in the organisation of the medical assessment of Father
Duggan; the appointment of an assessor; the appointment of a Contact Person, namely
Bill Johnson; arranged counselling for Mr Ellis; and appointed a Facilitator.

4.8 Reparation

Towards Healing (2000) provided that reparation, if paid, would be in response to the needs
of individual complainants (clause 41.1):

In the event that the Church Authority is satisfied of the truth of the complaint,
whether through admission of the offender, a finding of a court, a canon law process
or a Church assessment, the Church Authority shall respond to the needs of the
victim in such ways as are demanded by justice and compassion. Responses may
include the provision of an apology on behalf of the Church, the provision of
counselling service or the payment of counselling costs. Financial assistance or
reparation may also be paid to victims of a criminal offense or civil wrong, even
though the Church is not legally liable.268

There was a general understanding, including among Mr Salmon, Mr Brazil and Monsignor
Rayner, that reparation payments to complainants were normally $50,000 or under.2°

This general understanding was not communicated to the public in the Towards Healing
(2000) protocol or in any other publicly available document. The Church parties accepted
(K10 (K& v3Sy B dzyRSNd1-yRy30 SEIEISR 6dzi RIR y20 1-008LI (K- (KSUS &1 I- iSIjdiS Y Sy (i2
notify the public of this general understanding or that this general understanding was
inconsistent with Towards Healing (2000).270 ¢KS& 01iSR all {I-fY 2yl SAIRSY0S 27 Kid
dryRSHal1yRIY3 (K14 YiKia &1-8 68 y2 Y SIya Iy lyHSEIOES FiddiS X at the time X (KSIS KIR
been a number of payments above $50,000 under Towards Healing??’* and that, more
recently, the Archdiocese of Sydney has made payments to victims under Towards Healing
the $50,000 does not detract from the proposition that transparency should be a goal in any
redress scheme.
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In the first week of April 2004, Mr Ellis and his wife, Nicola, attended a meeting with the
appointed Facilitator, Mr Brazil.>"3 The meeting was intended to prepare for the later
facilitation. Mr Brazil told them that there was an informal cap of $50,000 on the amount
that could be paid as a financial gesture.?’

Mr Brazil asked Mr Ellis to indicate how much would be appropriate as a financial gesture.?’®
After taking into account the costs of psychological therapy and additional rental costs
associated with a period of separation between him and Mrs Ellis, Mr Ellis calculated an
amount of between $125,000 and $160,000. However, mindful of the informal cap of
$50,000 on payments to victims and that the abuse had affected his wife, as well as himself,
Mr Ellis asked for $100,000 based on the cap amount for him and his wife.?’®

On 29 April 2004, Mr Salmon, Mr Brazil and Monsignor Rayner met.?’” The group discussed
Ty1yON-E ISLIFI-ii2y 721 &) offid al {1-€Y 2y0a TS y20S 27 (KS Y 'SSity3 ISO2URSR (K I-i (KS
Church Authority was Ygiftly3 (i2 LiI- FLILN2ENY 1656 brpY 14 Iy SE J01-GiI- 2FFSN 120

1-002YY 2RI-ii2yk02dzyaStily3 21 gKI-iS3SI2™ It was also decided that a date for the
facilitation was not to be set until after Mr Brazil YKI-4 KI-R Iy 2LL120idzyAie 2 R2 Fazlik Sl g201
with the 024zLtS1 including Yi2 Y'SSii 131y @ik (KS 9tfiaSa 2 1S YL (2 y1li2é R24y iKS
LI-RY Syl 134680 and Vi2 aS06iS 1y I-NSSR liiiSy 1-3SyRI-6270

Mr Salmon understood that the $100,000 that Mr Ellis put forward was a calculated amount
o0l-4SR 2y'iKS 9ffiaSa) izyRSlstanding of their past, current and future needs. 28

Monsignor Rayner recalled:

becoming aware from someone that Mr Ellis had indicated that he was seeking
payment to him of $100,000. | do not now specifically recall how | came to know this,
but it may have been the meeting with Mr Salmon on 29 April 28!

Itis clear that by 29 April 2004 Mr Brazil, Mr Salmon and Monsignor Rayner knew that
Mr Ellis had put forward the amount of $100,000 and that the Church Authority would offer
$25,000. 282

On 20 May 2004, Mr Brazil informed Mr Ellis that he had been authorised to make a gesture
of $25,000.28 At around that time, Mr Ellis was requested to resign from his position as a
partner at Baker & McKenzie lawyers.?8

Mr Ellis was told that the offer of a financial gesture was increased to $30,000 on
12 June 2004.285 ¢KS 27181 grl-a tyOUSI-aSR 2y a2yaldy2\ wl-8ySiia lyatructions to Mr Brazil
after Mr 9ffials position was terminated and thus the need for increased counselling costs. 286

Mr Ellis said he was told by Mr Brazil that Monsignor Rayner had told him that:

careful thought had been put into the amount of the gesture, considering the
circumstances of my complaint and relayed to me several specific reasons (relating
to the facts of my complaint) why the amount was reduced from the amount | had
indicated would be an appropriate gesture.?®”
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The reasons were:

I The impact of the abuse was considered by the Church Authority to have been
reduced because the abuse continued after Mr Ellis reached the age of 18.2%

| There was an issue of LN22F 1 (2 KS TI-008 6S01zaS 2F CIiKSI 5d331yia Y Syl
state.289

T ¢KSIS &4 y2 IHESAI-ii2y 2T LIKRal0 I Wi2(Sy0S iy WStl-ii2y {2 (KS 1-6daS YR a2 Kia
complaint was considered not to be at the more serious end of instances of abuse
reported to the Church Authority.?%°

I The Church Authority questioned the causal links between the issues he was facing
and the abuse.?®!

It is clear that the determination of the figure of $25,000 had no reference to all 9ffiala
needs as required by clause 41.1 of Towards Healing (2000). Accordingly, the process by
which it was determined was not consistent with the protocol. Further, matters irrelevant to
his needs were taken into account.

No-one suggested to Monsignor Rayner while he was Chancellor that he should acquire
information on the impact and consequences of child sexual abuse on individuals to enable
him to properly assess the needs of a victim and come up with an amount of money that
constitutes a just and compassionate response to those needs.?%?

The increase of the figure from $25,000 to $30,000 based on all 9tflald counselling needs is
(KS 2yt tyRIOIii2y 27 IV 02yaRSIIilzy 2T all 9ffidls needs.

= Finding 8: The determination of the figure of $25,000 had no reference to the needs of
Mr Ellis as required by clause 41.1. Accordingly, the process by which it was
determined was not consistent with Towards Healing (2000).

A number of witnesses, including Mr Salmon and Cardinal Pell, were critical of the amounts
that the Archdiocese offered. Mr Salmon said:

L K203Kii 1i @14 izyRSIR2YS0 DIASY &KIHi LIR 1y26y 27 iKS 9ftiaSan alizl-ii2y: 8Sar L
thought it was underdone X L iK2d3Ki iKI-i 1t 2yS 1-00SLii& K10 Ppninnn &l I- 326R
figure in Towards Healing for the sake of Towards Healing ¢ -4 ly'l0Y" y2i al-8ly3 1i0
OI-LILISRE 6S01-4z3S A @rl-ayhi OILILISRE odzi I &261R T13diS ¢ then somewhere up around
that, and half of what the Ellises were asking for was at least a way to go.2%

Cardinal Pell agreed that neither the $25,000 nor $30,000 was determined according to

Mr 9ffials needs at the time.2** Further, Cardinal Pell said that the initial offer of $25,000 was
¥mean(,?®® that the $25,000 and $30,000 offered were Ynot appropriate in any senself**¢ and
that YKS aiz33Sal2y iK1 IFFGSH I Y Iy K- 24 Kid 220 2f $300,000 a year, | would agree to
offer him $5,000 extra by way of compensation | regard as grotesquel?®’ and that he would
Inever subscribe to that logicl.?%
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4.9 The facilitation

The facilitation took place on 20 July 2004. Mr and Mrs Ellis attended the facilitation with
Mr Brazil and Monsignor Rayner. That was more than two years after the complaint had
been made.

It had been earlier agreed between Mr Salmon, Monsignor Rayner and Mr Brazil that

Mr Salmon would attend the facilitation.?*® Clause 41.3.2 of Towards Healing (2000)
provided that a Director of Professional Standards should not participate in the facilitation
process.3%

AAAAA

as Director of Professional Standards, and | thought that | would be able to assist the parties
(2 1-0KISES Iy 202i02Y'S 2y (KI-i RI-80.301

all 9fflals view was that:

Mr Salmon offered no explanation as to why he had proposed to participate in the
meeting. | did not have an objection to his presence as such, but wanted the
explanation, so | could decide whether | would agree to his attendance.3?

17050 al offid 1jd:SalizySR all {I€Y 2y0a LIISaSy0S! Mr Salmon agreed not to participate in the
facilitation.3%

The Facilitator and Mrs Ellis took detailed notes of what was said at the facilitation.3* The
offer of $30,000 was formally made and it was stated that a deed of release was required.3%
Mr Ellis was informed that the figure of $25,000 was increased by $5,000 on account of his
termination of employment.3°® Mr and Mrs Ellis were told that, once a person accepts a
financial gesture, a meeting is arranged with the Cardinal so that an apology can be given.3%

Monsignor Rayner represented the Archdiocese at the facilitation. He said he had not
R20:0(SR all 9ffials account.3%® Mr Ellis informed the meeting that he had obtained legal
advice that he should not sign the deed of release and that he may have a substantial
claim.3% At the conclusion of the facilitation meeting, a number of key issues concerning
Mr 9ffldls complaint remained unresolved.3°

Following the facilitation, Mr Ellis felt YRiailIS&aSR 1yR IyEI24:80 and RIR y2i G1aK (2 &l €531
LIN20SSRIy3a dzytSaa IKSIS 14 y2 2(KSH 2Lii2yA0. 311 His solicitor, Mr Begg of David Begg &
Associates, advised him that he could not defer legal action any longer because of the
Limitation Act 1969 (NSW) and that the time limit for requesting an extension of time could
not itself be extended.?? His preference remained to reach a negotiated resolution of the
claim and he instructed Mr Begg to do this.

4.10 Deed of release

A deed of release is a formal document in which a party agrees not to pursue legal
proceedings against another party. In some deeds of release executed under the Towards
Healing process, confidentiality provisions were included. The confidentiality agreements
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required victims to keep confidential certain information such as the nature of allegations of
sexual abuse or the amount of financial assistance paid.3!3

In early July 2004, two years after making his complaint, Mr Brazil told Mr Ellis that the
Archdiocese would require a deed of release to be signed as a condition of the payment of
any financial gesture.34 Mr Ellis recalls Mr Brazil telling him that the deed was a formality
and would not be binding.3!> Mr Brazil denies that he said that.36

Although it might be thought unlikely that Mr Brazil, an experienced lawyer and mediator,
would have told Mr Ellis that the deed was only a formality and not binding, we accept that
Mr Ellis believes he was told this. There is no doubt that a properly executed deed would be
binding.

Monsignor Rayner agreed that, unless Mr Ellis was prepared to agree to forsake the
litigation, the Church would only make a token offer. He gave evidence that ¥that practice
has now been removed because it was quite unsatisfactory in justicef.®*’

Monsignor Usher did not believe that under Towards Healing there should be an end point
to the provision of pastoral or other support and for that reason:

I do not ask victims to sign a deed of release. Victims should feel free to come back at
any time to discuss their ongoing needs as a result of the abuse they suffered.3!8

Monsignor Usher also gave evidence as to the problems that he had with deeds of release:

Your Honour, | had a few problems with deeds of release, one of them being
confidentiality clauses, which | didn{t think were just and fair for victims, that they
couldnit tell anyone what they received sometimes, or the second thing was that it
gave the impression that this was the end of the matter and they could never come
back, and, thirdly, and probably my biggest problem was that Towards Healing was
never, ever considered to be a legal process, and victims were required to get the
advice of a lawyer before signing the deed of release. They were the main areas that
| saw as problematic.31?

Similarly, Mr Ellis gave the following evidence about his attitude towards a financial gesture
by the Church:

L 82008 Y I-{y3 I- 3SaldNST 826008 32ty (2 YIS |- 3S&060ST 1-yR Kiog 324y (2 65
GKI-ISPSH 1Y 2dzy N 131 1-yR L R2yAl 3Si I al-8 1y K100 ¢KI-i03 82420 RSONaI2Y 1-yR 824zl
discretion. | have laid myself at your mercy, and you will treat me whatever way you
decide X dzyfif I- 024:LS 27 5514 65T24S (KS Y SSiity3: L RIRYA Ky K14 L KIR {2 R2
anything in return for what the church was prepared to do for me, except what | had
already done, which is to come forward and to tell them about what had happened
to me and how | had been impacted.3%°

Deeds of release are no longer required in the Archdiocese of Sydney. The issue of whether,
and, if so, under what terms releases should play a part in redress schemes will be examined
further by the Royal Commission.
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Monsignor Rayner provided a copy of the Vall-yRIMR T2IY of deed of release to Mr Brazil,
who then sent Mr Ellis a form of deed of release on 9 July 2004.3%

On 13 July 2004, Mr Ellis told Mr Brazil that he would like amendments to be made to the
deed of release.3?? The next day, Mr Ellis wrote to Monsignor Rayner stating that he did not
think that the deed of release was an appropriate starting point.32® Mr Ellis stated that his
preferred course was to draft an alternative form of document. At the request of Mr Brazil,
he also provided detailed comments on the deed of release.3?

Following discussions with Mr Brazil, Mr Ellis set out his position in a further letter to
Monsignor Rayner dated 15 July 2004. Mr Ellis said to Monsignor Rayner:

this means that | will have no option but to take legal advice on my potential
I-EiSUy1-10S NS Y SRISA L2\ (2 ¢dzSaRI-20a aFI-0il-in2y® Y SSiity3t ly” I-0021RI-y0S &iiih the
confirmation and acknowledgement in Clause 13 of the proposed form of deed.3?°

He was referring to a clause in the deed of release that required him to confirm and
acknowledge that he had obtained his own legal advice before signing the deed of release.
Mr Ellis expressed disappointment about being placed into such a position.

On the same day, he spoke with and obtained legal advice from his solicitor, Mr Begg, about
a potential claim for damages.3?¢

4.11 Spiritual adviser?

During the facilitation, Monsignor Rayner agreed to make arrangements for the
appointment of a spiritual director for Mr Ellis and to inquire into the possibility of a meeting
between Mr Ellis and Cardinal Pell, irrespective of whether legal proceedings were
commenced.®?” Mr Ellis told us that he wanted a spiritual director because:

| wanted someone who would help me to reconcile within my head what had
happened to me with an institution that | trusted and believed in and a faith that, up
until then, had been the foundation of my life X Y€ dlliritual life has been totally
trashed by this, and that was one of the most important things that | wanted the
OKdzIOK {i2 KSTLI T IyR (KI-i0a gKI4i L g4 d1-ly3 {2 (KS OKdzlOK I-02zi) (1K13.328

On 4 August 2004, Mr Salmon advised Monsignor Rayner in relation to the appointment of a
spiritual director:

It is my advice that in the spirit of Towards Healing it is appropriate for this offer to
be followed up irrespective of the apparent breakdown of the Towards Healing
process.3?°

Monsignor Rayner drafted two letters relating to the offer of a spiritual director for Mr Ellis ¢
one dated 12 August 2004 33° and the final draft dated 9 September 2004.33! Neither of
these letters was ever sent to Mr Ellis.

In late August 2004, Mr Ellis commenced legal action against the Archdiocese and others.33?
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On 3 September 2004 Mr Ellis received a letter from Mr Salmon advising him that:

given your decision to exercise your right to commence legal proceedings against the
Church Authority | must advise that your action has effectively terminated the
Towards Healing process.3%

After Mr Ellis sought clarification on the matter,*** Mr Salmon advised that
Monsignor wl-8ySll @2dR VI-iiS YL (2 122 (KI2dIKL ShiK LN20IRIY3 1-aa8&i1-y0S ty iKS HISI- 27
appointing a spiritual director.33®

In a letter to Mr Salmon on 9 September 2004, Mr Ellis asked why his commencing litigation
resulted in the termination of the Towards Healing LIi20S3& 1S &84 dryRSNAI22R (K- WiKS
spiritual and relationship issues could be dealt with within the Towards Healing process,

Mr Ellis heard nothing further about the spiritual director, was never given one and was
never told why he was not given one.33’

In the meantime, the Archdiocese sought legal advice on the issue of whether a spiritual
RIISOG21 O02dzR 6S I-LILI2AYISR 21 &l 9ffide /2iE NS02Y Y SyRSR (K I ViKS £SiiSH 0S Lk 2y K2R
LSyRIy3 (KS 21i02Y'S 27 (1KS [AY Kil-ii2ya tSii2R 1SIHity3 ty” h0i20510.338 Mr McCann, a partner
with Corrs, said:

| said that it may give mixed messages because there was this litigation on foot and
still the Towards Healing process was in play. On reflection, | think properly worded
we could have accommodated that.33°

Mr McCann agreed in retrospe0i KI-i i &1-4 Y- fiitS Y SI-yns340

Dr Michael Casey agreed that it would have been appropriate to consider that advice in the
02y/iSE 27 (KS /KdzI0Ka Lil-ad201- 1268 odii 02026R y24 NSOIHE K (Kia RIR y20 KI-LILISys34L

Mr Salmon said the failure to appoint a spiritual director was inconsistent with Towards
Healing:

L (Khy K 1008 hyO2yaiaiSya I-yR LKy iK1 iK1 @13 20 6KS 13K ISALIRYEST 68 1ye
Y'SI-yaEr odii L R2y Ky 0K I GK1-G yS0Saal-inee €S1-Ra (2 iKS Lii2Li2ali2y iK1 KSIS &
just effectively the continuation of Towards Healing whilst legal action is on foot.34?

Cardinal Pell said he had no recollection of being made aware that Mr Ellis was asking for
arrangements to be made for a spiritual director:

My view then would have been, and my view is now, that Mr Ellis should certainly
have been given help in terms of finding a suitable spiritual director.343

As to why he understood that Towards Healing would not continue once a legal avenue had
been chosen, Cardinal Pell said:

The parallel that came to my mind ¢ in hindsight, it might not be appropriate ¢ was,
say, if there is a Towards Healing investigation and the police become involved, you

Report of Case Study No. 8



immediately get out of it. And my feeling was that if the litigation commenced, the
appropriate thing to do was to leave the Towards Healing to one side and let the
litigation go ahead, and | received certainly some significant confirmation of that
instinct of mine from our advisers ... In retrospect, | donit know whether my decision
there was correct or not, but a number of advisers agreed with it.34

/HRIYIE 5603 SBIRSYOS 2y (KS 1aaiS 2T gKSIKSI all 9ffid 203K (2 KIS 0SSy LN2IRSR SliK I-
spiritual director after the litigation commenced was:

Certainly, the counselling by other people, spiritual direction ¢ that certainly should
have been made available. | was frightened that if ¢ my knowledge of the law is not
expert ¢ that if the dialogue kept going within the Towards Healing while the
litigation was on, it risked grievous confusion. If a judge had ordered a mediation,
that would have been entirely ¢ or suggested, it would have been entirely different.
Ly NS{i2&LIS00 L R2y0i 1y26 BKSIKSI Y& RSOy (1KSIS 1-4 021500 20 y2(1 odzi I-
number of advisers agreed with it.34°

He subsequently stated, in his evidence, WiKSIS &1-4 y2 Christian reason why not to [engage
SIIK I- 02 Y LEMY1-ya y - LIEG201E &1 156SH 831012y &1-4 2y 122060 oz (K141 KS YiK20:3Ki i &1+
y2ii 322R {531 LIN-0610S134¢ When asked why the churchman did not come to the fore in
these circumstances, he said:

Because it was a legal case. If it had been ¢ when you go to court, you employ
tl-gaSNE 1yR 824 ISySlIe T2tt2 (KSW 1-RAMOST SALISONI-EEe F 22005 hySELISNe LF Aina I-
Y 1SN 27 L-&d201€ 02dzyaStily3 20 OIS LR KI9S Yd0K Y 21S 02yTIRSy0S ly Y@ I-oifiie
to influence things.3*’

Where it was that Cardinal Pell derived this belief from was not made plain. It may be that
legal advice was given and accepted without recognition of the appropriate Christian
S&LI2yES (2 all offials needs.

15AN

to Mr Ellis while the legal matters were proceeding.3*® He gave evidence that, in his opinion,
VSPSy BKSy iKSES Y HiiSiE 1S Y'20SR Fii2Y” Towards Healing into the litigation, someone like
[himself] should sttt 6S I-6£S (2 1] (2 iKS fiA31-ya odzi GKI-0 1 Al GSNE RIFFIOME (2 (KNG R1-80.349

2§ -00SLi /MRy €Stta SARSYOS (K I-i KS VKI-R reflected onthe course of the litigation and
there were several steps taken inthe course of the litigation which,as apriest, now cause me
some concernl IyR (KI-i 2yS 27 (1K24S 4iSLa g1 (K1 KS 1IOKRI20SAS should have responded
positively to Mr 9ffldls request for assistance infinding aspiritual director.3%

We can see no reason why either Towards Healing or litigation processes should have
prevented Mr Ellis from having his spiritual needs attended to by the appointment of a
spiritual director.
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o Finding 9: =S 1:00SLi ZIMRiy1£ tSfia SAIRSYOS that KI-ghy3 Vreflected onthe course of
the litigation{l several steps taken in the course of the litigation now cause himisome
concern( as a priest. One of those steps was that the Archdiocese should have
responded positively to Mr 9ff\ala request for assistance infinding aspiritual director.

4.12 An apology?

After the facilitation, on 21 July 2004, Mr Salmon advised Monsignor Rayner that giving an
apology was not the usual practice of the Archdiocese:

Cardinal typically meets with complainant when TH applications have been fully
settled ¢ this is not the case to change usual practice.®!

And:

There are many outstanding issues which have not been settled ¢ it would appear to
be inappropriate to place the Cardinal in the middle of a potentially vigorous
negotiation context.®%?

It was suggested to Mr Salmon that he was concerned that in offering an apology there may
KI-9S 0SSy I- 02 Y LN2Y13S 27 iKS /Kazl0K0E OI-LII-0Ki@ (2 RSTSYR (KS 531 1-0i2y8 all {I-€Y 2y
disagreed:

[ think ¢ | believe | was just concerned that the cardinal not be caught up in a matter
that was possibly escalating, and that was my general concern, and there was a
LGSy ty LIEI-OS 1-yR L RIRYAL &SS I-1SI-a2y (2 0K I-y3S 19353

Mr Salmon further stated:

After a long facilitation process that had effectively started when Raymond Brazil had
taken on the role, so the process had commenced in real terms well before the July
2004 facilitation, and it had still not resolved anything much and there were
arguments about the deed and other aspects to it, | wasnit confident that a meeting
with the Cardinal would particularly take it anywhere.3%*

Monsignor Usher had a different view:

| formed the view that the Archdiocese should apologise to Mr Ellis for the abuse he
had suffered and offer to provide him with financial and pastoral assistance. | did not
see this as inconsistent with the continuing litigation X | believed it was important to
provide Mr Ellis with support regardless of the outcome of litigation.3%°

hy mn Ydz3dzal vnnn a2yady2i wi-ySi gli20S (2 all 9ffid 1+yR (2R KiY KS KI-R Va2d3K{ I-RE0S)
on the matter of a possible meeting between Mr Ellis and the Archbishop. He advised that:

given the legal avenues which you are pursuing against the Archdiocese, it would not
be appropriate for the Archbishop to meet with you as part of the Towards Healing
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process as that is overtaken, at this stage, by your decision, to which you are
entitled, to engage in legal action against the Archdiocese.3%

Mr Ellis told Mr Salmon that he was Ygravely disappointed{ that a meeting with the
Archbishop and formal acknowledgement and apology was not achieved through Towards
Healing, Yas from the outset that was my primary and foremost request in terms of tangible
outcomes of the process.®’

hy Mt {SLISY 65 Hnnn all {I€Y 2y ISaLI2yRSR (2 all 9ffidls query about why the Towards
Healing process stopped while litigation was ongoing.3>® He said:

I simply make the comment that it is deemed to be prudent practice by the Church
Authorities to not promote a process which in a worst case scenario has the distinct
potential to cause mutually prejudicial conduct and miscommunication.

The position of the Church Authority in relation to this issue is predicated on the
reality that Towards Healing is a Church auspiced pastoral regime with all the
nuances implied, as against civil and criminal law actions which by definition demand
other accountabilities to achieve necessarily different outcomes.3°

Mr Ellistd &R GKI-E 16 (K10 ity ST al {1€Y 2y08 ISaLI2yAS was Ya bit of gobbledegook to mef.36°
And so it is to us!

4.13 Who knew what about the offers?

Mr Brazil, the Facilitator, Monsignor Raynor, the Church Authority and Mr Salmon
participated in the discussions leading up to the facilitation. They all knew that Mr Ellis had
put forward $100,000 and that Monsignor Rayner as the Church Authority had offered
$25,000, which was later increased to $30,000. They knew this by July 2004, at the latest,
when the facilitation took place.

Dr Michael Casey said:

At some point in time | became aware that as part of the facilitation process Mr Ellis
had indicated he was seeking financial assistance of $100,000. | also became aware
that the Archdiocese had suggested financial assistance of $25,000 to Mr Ellis which
was later increased to $30,000. | do not know when | became aware of these figures
and it may have been some time after the facilitation occurred. Nor do | know how
or by whom these figures were determined.36!

Dr Michael Casey was aware of the three amounts by 17 September 2004 at the latest,
when he received an email from Mr John Dalzell, solicitor for the Archdiocese, attaching a
copy of observations that were provided to counsel.36? Those observations stated that there
had been offers from the Archdiocese of $25,000 and $30,000 and that Mr Ellis had
indicated $100,000. This email was also copied to Mr Daniel Casey, Monsignor Rayner,

Mr Dominic Cudmore, Mr Paul McCann and Ms Anna Ross.

Mr Daniel Casey recalled a conversation with Monsignor Rayner during the Towards Healing
process where Monsignor Rayner informed him that he had offered Mr Ellis an ex gratia
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payment of $30,000. Monsignor Rayner informed him that Mr Ellis had sought $100,000 but
Monsignor Rayner thought that $30,000 was the appropriate amount.363

Itis clear that by 17 September 2004 the following people knew that $25,000 and/or
$30,000 had been offered to Mr Ellis and $100,000 had been put forward by Mr Ellis:

1 MrBrazil

1 Mr Salmon

{1 Monsignor Rayner

" Mr Daniel Casey

1 Dr Michael Casey

 the solicitors and counsel for the Archbishop and the Trustees of the Archdiocese.

The question of whether and, if so, when Cardinal Pell knew of the three amounts will be
considered by reference to the decision making leading to the offers being put by
Monsignor Rayner and thereafter.

Before the offers were put

Monsignor Rayner gave evidence that he would have sought and obtained the approval of
Cardinal Pell to make a monetary offer to Mr Ellis and that he would have consulted
Cardinal Pell on every proposed offer to be made. His evidence was that this was his usual
practice and he followed this practice when handling Mi 9ffldls complaint.3%4

This evidence is supported to some extent by Mr Davoren, although he had no role in
making decisions about whether a complainant would receive compensation. Mr Davoren
agreed that it was his understanding that, in every case involving the Archdiocese of Sydney,
final decisions about whether a complainant should receive compensation were made by
the Archbishop.3%°

Dr Michael Casey accepted that, given the extent of the Cardinalls involvement in Mr 9fflals
complaint, he would have sought information about reparation discussions before the
TIOMIGI-GA2y8 1S 310S SPIRSYOS K- WiKI-i lyF20Y 1-ii2y @2dR y20Y I8 65 LI2ZIRSR {2 KIY 68
(1KS ZKIy0Stt21 IyR (KS 5MS0G21 2F ti21Saai2y11 {il-yRIMIRA1.366 When asked whether the
Chancellor would have provided this information to the Cardinal, Dr Michael Casey said:

That would be my expectation. | would have no direct knowledge of it necessarily,
but that would be my expectation X My expectation would be that the Chancellor
would bring it to him.367

Dr Michael Casey agreed that he would have expected that the information about the
amounts of money would be brought to the Cardinal so he could make a decision, as he
expected the Cardinal would decide issues in relation to the payment of money. 368
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When asked whether the Chancellors, in this case Monsignors Rayner and Usher, had to get
authorisation from the Archbishop before making payments, Dr Michael Casey said:

I would assume that would be the case, but | donit have ¢ in both cases, Iim not quite
sure of the arrangements that the archbishop made with them.36°

However, there is evidence that is not consistent with Cardinal Pell approving the offers
made to Mr Ellis. First, the notes of the facilitation kept by Mrs Ellis, as set out below,
suggest that Monsignor Rayner determined those offers himself without regard to
Cardinal Pell.

alla 9ff\als notes record that, during the facilitation, Monsignor Rayner was asked how the
Archdiocese came up with any figure for reparation, to which he is recorded as responding:

V126 R2 5S 02Y'S dil) SHiK I-yR T13dSKY ¢KSNS IS dSuinotS RSANSSE 2F 1-6dzaS0 ¢SINGES
physical violence requiring hospitalization. Gesture would be the maximum for that
sort of person. Abuse over 3 to 8 years or more X Lii 14 I- LISUa2y1- RSOIi2y iKIi L Y'I-e
X L4 132 ISESO1-yh oK SIKS (KS 1-6daS 02yilyaSR i2 1y 1-3S gKSy WRSONIRY 024zR KI-0S
0SSy Y I-RS# Li 1 IHioiNMIeT odzi (vety3 d2 1-0d ty 322R FIMIKe ZafLI-0MIi 2T . JAK2LE 6K2
Y56 Y 2(S4iSI 1a RIFSISYT i Y (K10 2F . 1aK2L) gK2 R2SayNie3™

The notes then record the following exchange between Mrs Ellis and Monsignor Rayner:

NE: When you are making these decisions, do you consult with any other Church
agency where there are specialists in sexual abuse, for instance, Centacare? Are you
informed by expertise re. nature/sequalae of sexual abuse?

wi L R2yMi 02yadrel ShiK 1y8 20KSH 1-3Sy01Sa0 ¢KSIS 1 I- tli21Saai2y1 {il-yRIMIRA
Resource Group. There we discuss the response but not the gesture, and any actions
being taken against a particular priest.3"

In his statement, Monsignor Rayner did not deny that during the facilitation he said in
NSEI-ii2y (2 O1O0dzE1-ii2y 2T (KS 2FFSIEL i 1 I- LISHia2y1€ RSOty K I-i L Y'1-1S0 1S &R KI-i KS
could not recall whether or not he said those words and qualified that, if he did, they were
not accurate. He reiterated that he did not have the authority to come up with a payment
figure on his own and that any offer of payment to be made by the Archdiocese had to be
approved by Cardinal Pell 37

Ly 2I-£ SHIRSYOST a2yaldy2i wl-dySii RIR y2( WyS0Saal-iite 1-00SLIi3"® that he said those words
but suggested that, i KS RIRI Wi g24R KI-9S 6SSy i2 RSHS0( iKS Y I-iiSH T2Y" (KS IHI0KoMK 2L
I-yRI SESy a20SI 1 Y 18 KIS 0SSy i2 YIS YaSt 221 611S a2 S2y5 27 1Y Li2lil-y0S0. He
continued to explain:

my practice in the navy was that you never appeal to higher authority for what
a24S dzyRSNi1-{lyA! &2 (2 &1 ¢ | would not imagine that | would say, 'The decision is
made by the Archbishop. Blame him.0 X alld 9ffid Y I al-€ iK1+ L RIRT odzll (K2&S
decisions were not made by me in any of the Towards Healing matters. | did not have
authority to make a decision about amounts of money.%74
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Secondly, Mr Salmon gave evidence that his experience was that Monsignor Rayner would
decide on the offers made.?"

Finally, Cardinal Pell denied that he approved the offers made.3’® In response to the
SHIRSY0S 2F all 51-921Sy1 / HIRy1- £S5t 411R (KI-i &l 51-020SyRa dyRSUadI-yRly3 S1-4 y2i
correct.3’” In response to the evidence of Dr Michael Casey, Cardinal Pell said that Dr Casey
is completely honest and reliable but there were some things that he did not know.38 In
ISaLI2yES (2 a2yady2i wi-eySina SPRSy0S iKI-i KS 26ilHySR I-dik2ilsation from the Cardinal
before offers were made, he said, UL 0Slil-y RIR y20 LIHIGIOLI-GS ty I-y8 SEGSYRSR Ria0dzaaizy”
on the matter? L OSNil-yte RIR y20 y2Y YIS Iye 1Y 24yl 2F Y 2ySes7e

It was suggested to Cardinal Pell that it is possible he participated in a passing discussion in a
corridor as he met Monsignor Rayner, in an ad hoc way.3& Ly §iSaL12yaS /MRyl tSffa
evidence was:

Certl-yt 1i0d 321 (2 6S Li2aaiotSe L iKYy oK1 ¢ LY y2i dl-8ly3 1gS 320 1y 1S02(S0iiy”
27 ilio =K 10 L (Kiy 18 MY L0y (K263KT 18 6K -G wi-eySi g2dtRyli K0S 655y SELISOISR
to report to me or ask for permission to give $25,000 or $30,000 or $40,000. He had
IziK 2068 2 R2 (K100 1S L261-0t RIR 1 NSTdztIERe 1S RIRYA 02yadAl Y'S 2y 1- 1S3dztIH
basis on that at all. That was within the authority of the Vicar General.38!

After the offers were put

The next issue is whether it is likely that Cardinal Pell knew of the offers that his Chancellor
had made to Mr Ellis and the amount of $100,000 that Mr Ellis put forward.

all 51y1St /1-a581a SPIRSY0S &l (KI-i Monsignor Rayner told him of both the $30,000 offered
to Mr Ellis and the $100,000 put forward by Mr Ellis.3®2 Mr Daniel Casey said that he did not
tell the Archbishop what Monsignor Rayner told him about the monetary offers and he did
not discuss the offers to be made with anyone before all 9ffials facilitation.383

However, Mr Daniel Casey also gave evidence that, beyond his conversation with

Monsignor wl-8ySliI KS 024ztR y2(i ISOI- -y 20KSN lyd2i0SY Syl giiK all 9ffials Towards
Healing process. Ly Hnnni all 51yiSt /1-458 RIR y2i KIS 1y8 ly@2(0SY Syl iy iKS 1IOKRI20SES0E
Towards Healing response to Mr Ellis or any other person.®®* He said, YThese were not areas
that | X KIR Iy lyB2t0SY Syl iy I-yR L R2yli 656S2S Y& lyd2(0SY Syl g2atR KI-9S yS0Saal-ie
been welcomed?.38°

When asked why he was sure that he did not tell the Cardinal about the offer of $100,000,
he said that Vit waaylii I- Y -G0S (K10 L g2dz6R1 ty” 20Ry1-i8 02dz08S 1 (K I ity St KI-0S 0SSy
involved in discussing with His Eminence X ¥ (KSIS &4 Iy RI23uSI i g20:R KIS 0SSy
between Monsignor Rayner and His Eminencel. 3¢

The evidence that supports that Cardinal Pell knew of the offers put by his Chancellor after
they were made to Mr Ellis and the amount of $100,000 that Mr Ellis put forward is
a2yaidy2i wl-eySing SARSY0S (KIHi KS (2R (KS 10K6IaK2L) (KS NSadth 2F (KS FI-0Mil-ii2y IyR 27
the offer put by the Ellises of $100,000.38”
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The notes taken by Mrs Ellis at the facilitation are not inconsistent with Cardinal Pell
becoming aware after the offers had been made.

Mr Salmon gave evidence that he would have expected that the Archbishop would have had
some knowledge of the figure of $100,000.388

Dr Michael Casey agreed that he expected that the Chancellor would have conveyed the
amount put forward by Mr Ellis and the amounts offered to the Archbishop and that the
Archbishop would have been interested to know the outcome of the facilitation. He also
agreed that Cardinal Pell would have learnt of the amounts offered at or about the same
time as he did in July 2004.38°

In his statement, Cardinal Pell said:

| have been shown material which indicates that in the lead up to the facilitation or
in the facilitation itself, Mr Ellis put forward a figure of $100,000 X I-yR (K1 11302054 27
$25,000 and $30,000 were successively offered to Mr Ellis on an ex gratia basis. To
the best of my recollection, | was not made aware at the time of any of those figures
or offers. | was not consulted, as best | recall, about what financial amount should be
considered. Nor was | made aware of the other factors which appear to have been
significant in the way the facilitation process developed, such as the complications
which arose in relation to a deed of release and in relation to the timing of any
apology X I have no recollection of being informed of the result of the facilitation at
the time, although it was possible that | was. | have no recollection of any discussions
of $25,000, $30,000 or $100,000 either before or after the facilitation.3%°

Cardinal Pell said that the Towards Healing payments were:

overwhelmingly X brninnn 21 boninnn 21 brininang L l-ayli 02yadAiSRI 14 I- 3SyShil
rulSI 210 L 01y SOI-E -y LIMIG0dzEIH 01-4S X If anything had been unusual or much
higher than that, | would have expected it to be reported to me.3%!

He agreed that, if there had been a discussion about $100,000, he would have expected that
to be reported to him.3%2 1S I€32 31-9S SPRSYOS UK UF 4KSUS &4 I- Y 1HiiSH 2F bmaninani L
think, as distinct from smaller amounts, it was not unreasonable for them to surmise that |
o20tR KIS 0SSy (2R 21 1-41SR 1-620i iKI-0. He said that Mr Salmon:

was right in the assumption that if there was an amount of money beyond what is
normal, | would have been told. He might even have thought that all the sums were
OfSHISR Bl Y'So ¢KS& &SISyninses

Cardinal Pell gave evidence that all {I€Y 2y1 VSELISOU1-ii2yan SIS y2i iylS1-42y1-6tSt odzdi in
7100 Wil RIRYR 200020 £11S (K I-i00394

Cardinal Pell was aware that a facilitation ultimately occurred on 20 July 2004 and that
Monsignor Rayner attended as the representative of the Church Authority.3% /HRly1- tSffid
evidence was to the effect that he had no recollection of being told of the result of the
facilitation, although it was possible that he was.3%
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Cardinal Pell agreed that he would have known that in the facilitation process of Towards
Healing amounts of money would have been discussed and that it happened in every
case.®¥” He also gave evidence that:

I would have imagined the offer that would have been made would have been within
that range of $20,000 or $30,000 or $40,000. If anything had been unusual or much
higher than that, | would have expected it to be reported to me.3%

In relation to whether it occurred to Cardinal Pell to ask why the facilitation had failed and
what had happened, his evidence was:

LT L RIRI IR L O1-yAii NSOIE ¢ Aiod 1- o1l 2F I- Y@aiSie d2 Y'S iKI-iL 7 L g1 (2(R 1yRiKly3
about (I gK& L R2yMi ISY SY SN Al 6z L R2yAi NSY SY oS it Tdztt ai2L) X Li 1 NSY 20568
Li2&a10tS (K10 32 Y So2Re alR (2 Y'S VIS &l-yiSR {2 aSiiitS 121l bmaninnn odii g2dERy
39S 1-1SESI-aS0 1-yR L g2dR KI0S ARV, Sa00 ¢K -0 dzySEOSLIi2y1: L Oy dzyRSHaI-yR
that, because we would have wanted a release. | have no recollection of that
happening. It is possible that something like that was said and | put it into an
VSELISOUSRN 614150 1+yR T2132( 1024z 1L 6dzd L KIS y2 150268002y 2F bHpinnn 21
$30,000 or $100,000.3%°

Later in his evidence, when asked whether he asked his Chancellor about what happened at
the facilitation following the commencement of litigation, Cardinal Pell said:

b2I L RIRYA 1y’ I-y8 ¢ no, | ¢ &St L 01-yRi NSY Sy aSi SEI-ite KI-i L RIR odzl L RIRYLt seek
any detailed explanation of why it had failed. My general feeling was that it was
simply there was too much of a difference between the amounts of money. 4%

It was put to Cardinal Pell that, if he had a general feeling that there was too much of a
difference between the amounts of money, it suggests that he had discussed the amounts
with someone. Cardinal Pell said that he did not recall any such discussion.4°*

When asked whether his evidence was that he might have had a discussion with
Monsignor Rayner, Cardinaf tSft alMR (KI-i iKI& g2dR KIS 0SSy |- Rid0daai2y v2yte iy |- gSie
limited sense, because if it had been in any sense something that was extensive, | would
ISY SY 6SI hin.402

It was suggested to Cardinal Pell that it was inconceivable that, having been involved in
42Y'S @3ymi0l-yl aiSLA Rizity3 all 9ffidls Towards Healing process, he was not made aware of
the amount offered to, or put forward by, Mr Ellis and the responses of the Church
Authority. In response, Cardinal Pell gave the following evidence:

hy0S 1-31-y1 ita y2i |- jezSaii2y 27 gKI-ia 02y0Si01-6tS 21 (231018 Li2a@otS ¢KS 7100 &
UK L gl-aytio L gl-ayli yF20Y SR 1-62dzi 1-y8 27 iKIa b261 Y& IS02S0ii2ya KI-0S
KIMIRSYSR I- iiiifS oM 2y iKia 0S82yR oK I-i 1a SliiSy iKSUSE 1yR 1id KIHIRSYSR 68 (K&
th2d3K{ FyR (K- 1 GKI-G L 01yl NSOt S@SH oSty 02yadztiSR 2y RSOIRIY3 K24 Y 10K
might be offered in a Towards Healing offer for reparation or compensation.*%3
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Later, it was suggested to Cardinal Pell that it was certainly possible that he did not now
recall it but that he did ask what Mr Ellis wanted at the facilitation and was told that Mr Ellis
put forward the $100,000. He said:

A very remote possibility. The only way in which that remote possibility might have
come about is if he put forward $100,000 and refused to give a release, | might have
Lzt K10 hyG2 2y88 (22 y20Y I |- 61-41S0I odzii L9S 320 y2 4dz0K 1S02£ES012y404

Cardinal Pell agreed that he had Ysome significant rolel in the handling of all 9ffiala
complaint.*% Qur finding, which appears later in this section, is that Cardinal Pell was
lyB2(0SR ty I €SI-al nn &13yA01-ya &(SLIa ly &l 9ffidls Towards Healing process.

Cardinal Pell also agreed that he had an acute concern that people who had survived abuse
by clergy be justly dealt with. In relation to whether his concern extended to knowing about
monetary negotiations for compensation and whether those monetary amounts were
adequate to meet a just need, he gave the following evidence:

Until demonstrated otherwise, | had confidence in the person who was doing the
2200 Ly"Y I'yR 01-aSal iKSe @SSyl Sy2IY 2ua 1Y 2azylia 2F Y'2ySe0 1yR LY y2i I YI0l2-
Y 1-y1-3800 Lioa 1jdzAlS 1Y'Li2aaotS ty 1y HIOKRI205ES (KS &S 27 YyS ¢ or what mine was.
LY g8 02yFRSYH K I-01 720 SEIYLISI a2yaidy2i *aKSi KI-yRESR (KS4S Y I-iiSua ezaltar
and | can scarcely remember a complaint about his work in this area.*%

Mr Ellis gave evidence in relation to his meeting with Cardinal Pell in 2009 that:

Well, he looked me in the eye and he told me that he had no idea about the earlier
offers that had been made and that he had no idea that we had offered to meet with
the lawyers for the archdiocese before the proceedings got under way in any
substantive sense and that weld put on a written offer that was for an amount that
was less than the amount of legal costs that the archdiocese had ultimately
expended, and he told me that he had no idea about how much the legal costs were
and that he had no idea that an offer, a written offer, had been made.*"’

4.14 /IR tSffd KIyRity3 21 all 9ffidls complaint

Cardinal Pell was the Church Authority for the purposes of the Towards Healing process.*%®
His expectation was that:

the Professional Standards Office (PSO) would manage the response to the complaint
and ensure compliance with the Towards Healing protocol. Thereafter, in general,
my understanding was that the PSO was doing so, and Iwas not involved in the
detail or day to day aspects of the handling of the complaint X*%°

Further, Cardinal Pell said of KId ly@2i@SY Syl giiK (KS Kl-yRily3 27 all 9ffials complaint within
Towards Healing from June 2002 to July 2004: Yl had a very hands-off approach to that. | did
not want to be accused of interfering in that assessmenti*!? Cardinal Pell relied on

Mr Davoren to ensure compliance with Towards Healing:
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