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I cannot accept your canon that we are to judge Pope and King unlike other men,
with a favourable presumption that they did no wrong... There is no worse heresy

than that the office sanctifies the holder of it.

Lord Acton: Letter to Bishop Mandel Creighton, April 5 1887.

Law functions as a teacher...It is capable of instigating great cultural change; it is
capable of profoundly reinforcing a status quo...The law calls forth the ideology that
defend(s) it, thus rationalizing and deepening the (ideology) that brought it into

being in the first place.

Cardinal Francis George (2003)

1: EXECUTIVE SUMMARY

THE ROYAL COMMISSION’S TERMS OF REFERENCE

1. The Letters Patent require the Royal Commission to inquire into child sexual abuse in

“institutional contexts” and to focus on “systemic issues”.

2. There is nothing more systemic than law, whether civil or canon law.
CANON LAW
3. Canon law is the body of laws and regulations created by popes and general councils of the

Roman Catholic Church (“the Church”) for the government of the Church and its members.
While Church Councils do create canon law, they are rarely held, and for practical purposes

canon law derives from the popes who are absolute monarchs when it comes to canon law.

The Codes of Canon Law

4, Prior to 1917, canon law was found in decrees of Councils and Popes stretching back 1500
years. In 1917, the first Code of Canon Law was promulgated by Pope Benedict XV. That was

repealed and replaced by the 1983 Code of Canon Law, promulgated by Pope John Paul Il.

5. While the Codes are the principle source of canon law, supplementary laws are created by

decrees of the popes, and by instructions from the Congregations of the Roman Curia, acting

10
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under the authority of the popes. Those instructions are the equivalent of regulations under

the Australian legal system.
Canonical Crimes

6. The Codes and decrees of the popes create canonical crimes, called “delicts”. Some of these
are peculiar to the Church (such as ordaining women as priests), and some are also crimes
under civil law, such as homicide, kidnapping, mutilating or gravely wounding someone,

fraud and the sexual abuse of minors.
Conflicts between Canon and Civil Law

7. Catholics are obliged to follow canon law where it conflicts with civil law. Bishops and those
occupying official positions in the Church have a special obligation to follow canon law

where it conflicts with civil law because of oaths they make on assuming those offices.

The Popes as the Source of Canon Law

8. Canon law is created by decrees of the popes and general councils of the Church. As the
latter are rarely called, virtually all canon law, for practical purposes, derives from the popes.

9. Bishops, like the popes, are effectively monarchs in their own dioceses, and they can issue
decrees for the governance of those dioceses. The only restraint on them is canon law.

Canonical Documents

10. Canon law has a wider variety of documents that create canon law than civil law has. The
decrees of the popes, by whatever name is attached to them, are the equivalent of statutes
in civil law. Instructions signed by the prefects of the Roman Curia Congregations on behalf

of the popes have the equivalent status of regulations in civil law.
National Catholic Bishops Conferences

11. Canon law for particular areas can be created or changed by National Catholic Bishops
Conferences provided those decrees have the approval or recognitio of the Holy See.? The

Australian Catholic Bishops Conference (“ACBC”) never received a recognitio by the Holy See

2The Church draws a distinction between the “Vatican” which is the miniature State consisting of some 44 hectares in
Rome and “the Holy See”, which refers to the authority of the Bishop of Rome to govern Church members all over the
world. Many official documents referred to in this text use the term “Holy See”. In everyday language and media reports,
the word “Vatican” often refers to both. The term “Holy See” refers to the seat of the Bishop of Rome. The Holy See is
analogous to a sovereign state, having a centralized government called the Roman Curia which is similar to ministries and
executive departments of modern states. The Vatican City is its sovereign territory.
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for its child sexual abuse protocol, Towards Healing. 1t was unenforceable both under canon

and civil law.

The Interpretation of Canon Law

12.

13.

The rules of interpretation of canon law are generally the same as in Australian civil law: the
proper meaning of the words considered in their text and context. A significant difference
between the two is that the ultimate meaning of civil law is determined by the courts,
whereas in canon law, it is determined by the legislature, that is, the Holy See. There is no

system of precedent and a decision in a particular case binds only the parties to it.

Lawyers in the common law system consult the decisions of courts for greater clarity, but in
the canonical system such guidance is provided by “the jurisprudence and practice of the
Roman Curia” and the “common and constant opinions of learned persons”. As will be seen
below, the practice of the Roman Curia, and statements by its senior office holders, as well
as the opinions of senior canon lawyers, are significant in that they perform the same role in

our Australian legal system as non-binding court decisions.

Universal and Particular Laws

14.

Canon law can apply generally to the whole Church, but it can also be promulgated to apply
only to a particular geographical area. In 2002, the Holy See approved of particular laws
relating to child sexual abuse that allowed limited reporting to the civil authorities in the
United States in those American states where there were civil reporting laws. That particular
law was restricted to the area covered by the United States Catholic Bishops Conference. In

2010 that dispensation was extended to the whole world, at least as a general principle.

The Canonical System of Trials

15.

16.

The canonical system of trials is an investigative procedure that starts the moment an
allegation is made. It is analogous to this Royal Commission in terms of how the trial is

conducted, except that all questioning is carried out by the judges.

Where an allegation of child sexual abuse by clergy is made, the bishop is required to
commence a preliminary investigation under Canon 1717 of the 1983 Code of Canon Law,
and, prior to 2001, he was to make a determination of whether or not the cleric was to be
subjected to a penal trial or dealt with in some other way. Under the 2001 motu proprio of

Pope John Paul ll, Sacramentorum Sanctitatis Tutela (“SST 2001"”), the results of that

12
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preliminary investigation are to be sent to the Congregation for the Doctrine of the Faith
(“CDF”) which then decides if the cleric is to be subjected to a penal trial or dealt with in

some other way.

THE HISTORY OF CANON LAW ON CHILD SEXUAL ABUSE BY CLERGY

17.

18.

19.

Both the terms “canon law” and “child sexual abuse” are in some senses anachronistic to
describe the history of both from the time of the establishment of Christianity. Nevertheless
there were both civil and Church laws against what we would now call child sexual abuse
dating from around the earliest times. For the purposes of this submission, the term will be
applied to past practice while bearing in mind that it did not always carry the wider

significance that it has today.

For most its history, the Church regarded the sexual abuse of children as not just a sin
punishable in the next life, but as a crime punishable in this one. It further regarded such
crimes as being so serious that until the 1920s, canon law required priests and religious not
just to be dismissed from the priesthood or religious life, but also to be punished with
imprisonment as a minimum, and in previous centuries with much harsher punishments,

including the death penalty.

From the 12 century onwards, when the division between Church and State started to
become more pronounced, the Church required clergy who were guilty of “sodomy”, which
included all forms of sexual activity other than vaginal intercourse between a man and a
woman, to be “degraded”, that is, to be dismissed from the clerical state. They were then
handed over to the civil authorities to be punished in accordance with the civil law at the
time. Depending on the circumstances, priests and monks were burned at the stake,
garrotted in prison, whipped, sentenced to long periods in the galleys, imprisoned in

monasteries with forced labour and fasting, and sent into exile.

The Beginnings of a Cultural Shift

20.

In the mid-19t" century this attitude started to change for a variety of historical and
theological reasons, and it culminated in the promulgation of the 1917 Code of Canon Law
which abrogated all previous papal and Church council decrees requiring priests and
religious guilty of serious crimes (including the sexual abuse of children) to be handed over

to the civil authorities.
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The First Code of Canon Law in 1917
The Cultural Shift towards Cover Up

21. There were a number of reasons for this radical about turn in the Church’s attitude to child

sexual abuse by clergy in the early part of the 20%" century:

21.1. The theology that the priest was special, someone ontologically changed by God at
ordination, came to the fore in Catholic thinking. This manifested itself in the
Concordats entered into between the Holy See and sympathetic Catholic countries
providing for special privileges for clergy convicted of State crimes. They would not
serve their time in jail like other criminals, but in monasteries.

21.2. The Protestant Reformation and anti-clericalism in Catholic Europe and Latin
America may have created a fear that priests would not receive a fair trial in the
secular courts.

21.3. The invention of radio that would allow scandal about such crimes to be spread at

the speed of light.

22. The 1917 Code created a number of canonical crimes or “delicts”, including adultery,
debauchery, sodomy, bestiality and the sexual abuse of children. It also provided for clerics
and religious accused of such crimes to be tried before a canonical court. The trial started
when the bishop instigated a preliminary investigation of the allegation. If he was satisfied of
the truth of the allegations, the accused was then subjected to a formal penal trial. In the
case of religious brothers and nuns there was an analogous trial system within their religious

orders.
CANON LAW ON CHILD SEXUAL ABUSE SINCE 1922
The Instruction, Crimen Sollicitationis of 1922

23. In 1922, the Instruction that came to be known as Crimen Sollicitationis was issued by Pope
Pius XI.2 It was a secret law. It was not to be promulgated in the usual way by publication in

the Acta Apostolicae Sedis (“AAS”), and it had a large note stating that it was “to be kept

3 The title of the 1922 document was Instructio de Modo Procendi in Causis Sollicitacionis.... De Modo procendi in causas de
crimine sollicitationis. It was reissued in 1962 by Pope John XXIII with some minor amendments extending its cover to
include priests who were members of religious orders. It became known as Crimen Sollicitationis. The original Latin text can
be found at http://www.awrsipe.com/patrick wall/selected documents/1922%20Instruction.pdf (Accessed 27 April 2015)
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