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Chair

Royal Commission into Institutional Responses to Child Sexual Abuse
GPO Box 5283

Sydney NSW 2001

By email: solicitor@childabuseroyalcommission.gov.au

Dear Judge,

RE: Royal Commission into Institutional Responses to Child Sexual Abuse — Submission about
Issues Paper 2: Towards Healing

This submission is provided on behalf of knowmore legal advisory service. As you know, knowmore is a
free legal service set up to help people navigate the Royal Commission. Advice is provided through a
national telephone service and at face to face meetings, including at outreach locations. knowmore has
been established by the National Association of Community Legal Centres Inc, with funding from the
Australian Government, represented by the Attorney-General’s Department.

Since the launch of our service in July this year, we have spoken to many clients who have participated
in the Towards Healing process. We understand that some of those clients will be making individual
submissions responding to the Issues Paper. Others have indicated their intention to relate their views,
about the process as they experienced it, when attending private sessions with the Commission. Our
work with these clients has provided us with useful insights as to how the Towards Healing process
operates from the survivors’ perspective and how it has impacted upon participants. On the basis of
these insights, we make this submission in response to the Royal Commission’s Issues Paper 2: Towards
Healing.

Our submission addresses those points identified in the Issues Paper where a ‘common’ theme has
emerged from our client work. As such, our submission will not address every point in the Paper.

The experience of victims who have engaged in the Towards Healing process.

Many of the points covered later in this submission are relevant to the general experience of our clients
with the Towards Healing process.
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The experience of most knowmore clients who have engaged in Towards Healing has been that it was,
at least to an extent, a re-traumatising process. Clients have expressed concern that they have had to
provide precise details of what happened, where it happened and who was involved to meet the
evidentiary test (on the balance of probabilities) set out in the procedures of the Towards Healing
document. Many clients, who were young children at the time the abuse occurred, have advised they
could not accurately remember names of perpetrators and witnesses, dates etc. In some cases this is
understandably due to the passage of time. Others obviously just wanted to block all such details out.
Many of our clients have expressed concern that Towards Healing, which is stated to be a pastoral
approach to healing, was in their experience unduly legalistic in its implementation.

Many clients advised they were distressed that a representative from Catholic Church Insurance was
present at their facilitation/mediation session. A number of clients expressed concern that this
representative actively sought to reduce the amount of the settlement the church would have to pay.
Their experience was that it also contributed to making the process appear more legalistic and
adversarial.

Clients were also concerned that the process, while being held out as having elements ‘independent’ of
the Church, was not independent in practice. For example, some clients have reported that assessors in
their cases were from the Catholic Church (which if it was the case, is contrary to the requirement set
out in clause 40.1.1 of the process). Similarly, clients have expressed concerns about facilitators being
aligned with the Church. In one instance a client said the facilitator met with the representatives of the
Church and Catholic Church Insurance leaving the client by herself, without explanation, which caused
the client concern about the facilitator’s role and independence.

. The principles and procedures of Towards Healing as instructions for Catholic Church authorities

dealing with complaints and redress regarding victims of child sexual abuse.

The most constant complaint from our client group is that while there are principles and procedures set
out in the Towards Healing process, they are not uniformly applied.

We note that the principles and procedures make no reference to a maximum amount of compensation
payable, hence lending the process to differential application. By contrast, the Melbourne Response
refers to a maximum limit of $75,000. Whether such a limit is adequate is one question, but at least the
publication of it makes important information available to survivors.

It has been our experience that there is a wide variation in the amounts of compensation being paid
under Towards Healing — from as low as around $2,500 to more than $100,000. This creates a level of
uncertainty for people wanting to engage in Towards Healing and is likely to be viewed by some potential
participants as showing a lack of transparency or accountability on the part of the Church. Monetary
settlements toward the lower end of the above range are also viewed by at least some recipients as
suggesting that the abuse they experienced was not severe, or was trivial.

Many participants in the process are people who have experienced, and/or remain experiencing, severe
disadvantage. Many of our clients were institutionalised in Church administered homes, such as
orphanages, from a very young age and at a time when it appears that little emphasis was placed on
their formal education. Consequently many have low literacy levels. Many have intellectual or other
disabilities. By definition, they have experienced complex trauma as a result of the abuse they endured,
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which continues to impact on their lives in multiple and severe ways. As such, there is a clear and very
significant power imbalance inherent in the process. This reality, coupled with a lack of information and
transparency around likely financial outcomes, places vulnerable complainants in a position where they
may have little informed understanding about the process and their proper entitlements.

The process establishes ‘balance of probabilities’ as the standard of proof to be met. Many clients have
advised us that their claims were rejected because they could not reach this standard of proof. For
example, they could not fully identify the perpetrator as he might only have been known as Father X
who was a visiting priest at the orphanage. Another recounted being interviewed by a ‘private
investigator’ and then told that he did not have sufficient evidence. Some clients have said that such
processes and responses have made them feel like liars and have made them question their own
memories of events.

The insistence on proving the abuse on the ‘balance of probabilities’ and the apparent emphasis on fact-
finding for the determination of claims appears to be at odds with the stated emphasis in Towards
Healing on pastoral care and the well-being of victims. It also means that many genuine survivors of
abuse may not be compensated.

If Towards Healing continues to maintain this standard of proof and approach into the future, we would
submit that at the very least participants should be given access to all records relevant to their matter
that are held by the Church. This suggestion is developed further in our response to points 7 and 9 below.

The principles and procedures of Towards Healing relating to the accused and particularly the
responses and outcomes available.

No submissions are made on this point.

. The engagement and accountability of institutions and responsible authorities of the Catholic Church

in the Towards Healing process.

The Towards Healing process involves the complainant notifying the relevant state Professional
Standards Office (‘PSO’) of the claim. The PSO then refers the claim to the Church Authority where the
child sexual abuse allegedly occurred. Some of our clients are indicating that from this point there are
varying degrees of uptake in the process by the Church Authorities. It would appear there is no-one or
no organisation with the authority to compel Church Authorities to comply with the process.

Because of the varying levels of engagement and accountability our clients are complaining that there is
no certainty in the process for them and no consistency among decisions, that has then resulted in
outcomes that vary dramatically. The inconsistency and ambiguity does not aid transparency and
survivors’ trust in the process.

. The selection criteria, if any, which should be used to employ or engage personnel including assessors

and facilitators involved in Towards Healing, and their selection, appointment and engagement and
manner in which conflicts of interest are dealt with.

As noted in the response to point 1 above, there have been consistent complaints from our clients of
the perceived lack of independence of the personnel engaged in the process. Some clients are saying
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that the personnel in the Towards Healing process have been involved with the Catholic Church and are
therefore part of the organisation which abused them, concluding that by implication these people are
not to be trusted.

Many clients have referred to their view that a partisan approach was adopted by the
facilitator/mediator, which has left them feeling that they are seen as the guilty party and not to be
believed.

Concerns have also been raised by clients about counsellors being nominated by the Catholic Church in
the Towards Healing process. Some clients have explained that they were not comfortable seeing a
counsellor nominated by the Church — there was a feeling that the counsellor will be on the side of the
Catholic Church and that the counsellor will not be supportive.

The overwhelming view of clients has been that all assessors and facilitators should be completely
independent of the Catholic Church, to ensure fair treatment of parties and independence of decisions.

. The relationship between participation in the Towards Healing process and the rights of victims to
access the civil and criminal justice systems in Australia.

The Towards Healing procedure clearly sets out at clause 37.1 that “the Church has a strong preference
that the allegation be referred to the police so that the case can be dealt with appropriately through the
justice system.” This clause goes on to advise that the complainant can be assisted with this process of
reporting to police, if desired. The support of the Towards Healing process for survivors engaging with
the criminal justice system is to be commended.

Clause 36.5 sets out that the process of following a civil claim to resolve the complaint will be respected
and that the well-being of the client will still be considered by the Church Authority. In relation to the
rights of survivors to access civil remedies, we would recommend that the following be put in place:

i.  That during the process of the interview between the claimant and the assessor, that the
claimant be able to receive independent legal advice by a legal practitioner of their choice, paid
for by the Catholic Church. While it is acknowledged that independent legal advice is provided
for in relation to the terms of the Deed of Release, it is our submission (arising from a suggestion
made by one of clients) that independent legal advice should also be provided during the period
of negotiation. We have referred above, in the response to point 2, to the inherent imbalance in
the negotiating relationship, which is exacerbated by the lack of transparency around possible
financial outcomes. This imbalance was powerfully described by one client’s account of the
negotiation process — “as soon as | walked into that room with the people from the Church, | was
that little boy in the home again.”

ii. Alternatively, that the Deed of Release not contain clauses which prohibit the claimant from also
pursuing their rights through the civil justice system.
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7. The conduct of investigations, including the engagement with the victim, the accused and the
institution or responsible authority.

Clients have expressed concern that the burden of proof rests with them as claimants — they need to
establish on the balance of probabilities that the abuse occurred (clause 40.9). For many survivors who
do not have access to their records and/or files, or information held by the Church that may assist a
claim, it is difficult, if not often impossible, to compile evidence to meet this standard. As noted above,
many are told there is nothing to support what they are saying, that files have been destroyed or that
they do not have sufficient information. One client advised they could only provide the first name of the
priest who sexually abused them. The client could name the institution and the year but the client was
told that was not sufficient information to found a claim. Another client stated that as there were no
others who reported the abuse, the client was unable to prove the abuse occurred.

Given the nature of the abuse upon which the claim is made, and its lasting and traumatic impacts upon
survivors, this legalistic approach significantly advantages the Church Authority over the claimant and is
at odds with the stated emphasis in the process upon pastoral care and support for survivors.

8. The application of confidentiality to any aspect of the Towards Healing process and the persons
subject to any applicable confidentiality.

We welcome the Church’s advice that the confidentiality provisions of Deeds of Release are to be waived
for the purposes of parties engaging with the Royal Commission. However, many of our clients have
requested that these confidentiality provisions be waived unconditionally. We also note that the
Church’s current stated position on such issues might be easily changed at some point in the future, in
the absence of some specific and legally enforceable waiver of rights under existing deeds.

We draw your attention to the perceived internal conflict in the 2010 edition of Towards Healing. Clause
40.13 refers to all material and documents associated with the assessment “to be treated as
confidential” which can be contrasted with clause 41.5 which states “complainants shall not be required
to give an undertaking which imposes upon them an obligation of silence concerning the circumstances
which led them to make a complaint, as a-condition of an agreement with the Church Authority.” While
a person with legal qualifications may be able to distinguish the meanings of the confidentiality wording
in the two clauses, for most people, and especially many survivors who have experienced multiple
circumstances of disadvantage throughout their lives, it is confusing. We would submit that either
confidentiality be waived entirely or the wording of the clauses be re-visited to ensure the meaning is
clear.

9. The standard of proof applied during the Towards Healing process.

At clause 17 of the Towards Healing document it states “A sensitive and compassionate response to the
complainant must be the first priority in all cases of abuse.” The concern expressed by many clients is
that this is at odds with the overly legalistic approach adopted by Towards Healing to establish whether
or not the complaint is to be accepted.

Clause 40.9 states “The assessor shall review the evidence for the complaint, examine the areas of dispute

and make findings about whether they consider the complaint to be true on the balance of probabilities,
based upon the evidence available at that time.” The survivor needs to put the complaint before the
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