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Dr Michelle Townsend 

 

Much of the material in this submission was taken directly from my PhD thesis 

(Townsend, 2011) based on a study undertaken between 2005 and 2010 that 

focused on improving educational engagement and outcomes for children and young 

people in care.1 The thesis presents findings from a sample of children in care before 

and after they made the transition from primary to high school as well as large-scale 

data about children’s educational participation and performance. The case studies of 

children making the transition to high school (n = 56), together with individual and 

focus group interviews with adults in their lives (n = 187), provide a rich 

understanding of the complex issues involved in improving the educational 

engagement and achievement of children in care. 

 

This submission is also informed by my work at the CREATE Foundation, the 

national consumer body of children and young people in out-of-home care and in 

particular the Do No Harm report (CREATE Foundation, 2004) that I oversaw the 

development of. 

  

                                            
1
 Children in care is used as shorthand for children and young people in out-of-home care. 

2
 The enrolment forms now require that school be made aware than a child is in out-of-home care. 
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Introduction 

 

Children and young people in care are removed from their families and often their 

communities, due to abuse and neglect. It then becomes the responsibility of every 

part of the child care and protection system to ensure that these children are better 

of, safe and protected and having their needs met. It is a failing of the system if these 

children are further abused in care.  

 

Response to Questions 

 

An essential element of OOHC is for a child to be safe and secure. Are 
there core strategies to keeping children in OOHC safe from sexual 
abuse and what is the evidence that supports them?  

There are many elements that play important roles in keeping children safe from 

harm in out-of-home care. A quality care system, well resourced with skilled staff and 

caregivers, and access to support and resources is essential. However, one key 

strategy that I would like to focus on is relationships between the caseworker and 

child or young person in care. In the research I have undertaken with children and 

young people in care, having a positive and effective relationship with their 

caseworker, and having regular contact is viewed as highly important to their well-

being across many domains. 

 

Increasingly there has been an appreciation that individual children’s 

participation occurs within the context of relationships where there is the 

presence of strong and supportive relationships between children and adults 

(McLeod, 2007; Schofield & Thoburn, 1996). As Cashmore (2002) 

emphasised, children who have been abused and neglected require time to 

build trust in adults and to be open with them about their needs and wishes. 

For some children their trust in adults has been further harmed in care by a 

having a succession of adults, including carers and caseworkers, in their lives 

(Cashmore, 2002). Children’s participation requires a commitment to an 

ongoing process, rather than a one-off process, where children are given 
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explanation and reassurances (Thomas & O' Kane, 1998) and opportunities 

to explore their feelings, concerns and possibilities. 

 

In this study, children either had an active caseworker in regular contact, a 

caseworker but not a strong relationship with them or they had no caseworker 

at all. The children were frank in identifying the lack of connection and trust 

they had with many of their caseworkers – past and present – yet 

emphasised that having a caseworker (that is, being allocated one), knowing 

who they were, and having time to build a trusting relationship with them 

through continuity and regular contact, was important. This is supported by 

other studies (Winter, 2009). For most children, the presence of strong, 

trusted and ongoing relationships with their caseworkers was seen as vital for 

their meaningful and ongoing participation in decisions that affected them. 

The emphasis that children place on caseworkers may be based on their view 

that caseworkers represent a ‘higher authority’ than other adults in their lives. 

Children are aware that caseworkers are the adults making many of the 

decisions that determine where they live and where they go to school, among 

other things (Townsend, 2011). 

 

In the interviews conducted with children as they transitioned to high school, I asked 

each time what caseworkers should do to help children with their education; finding 

children in care a nice, safe family remained the highest priority across the Year 6 

and Year 7 interviews. 

 

The responsibility of caseworkers to find children in care a nice and safe 

family was critically important for all the children who were interviewed. As 

Ashley argued: “That’s what they are meant to do.” Participation and regular 

contact were also important for the children. The decision to place children in 

care had ramifications for children every day, and therefore having a 

caseworker who listened and supported their participation was crucial. “They 

should listen; take their voice and opinion.” [Ethan] 
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For the children who highlighted the need for caseworkers to visit more often 

(at their placement), this was to ensure children’s care needs were being met 

and for caseworkers to have an appreciation of what was happening in that 

environment: “They should always do that because they need to know.” 

[Amelia] Given the number of children who experienced abuse while in care, 

this is a particularly salient point. Several children indicated they were 

disappointed that their caseworker had never visited them where they lived 

(Townsend, 2011). 

 

Children’s relationships with their caseworkers acts as a protective 

mechanism, where quality of care issues or abuse in care can be prevented, 

identified or acted upon immediately  (Sinclair, 2000; Stein, 2006). 

 

How should the rate of sexual abuse of children in OOHC be determined, 
noting that the National Standards for Out-of-Home Care require 
reporting of substantiated claims of all types of abuse? Would a form of 
exit interview assist in capturing information? What should be 
introduced to ascertain whether information on child sexual abuse in 
OOHC is resulting in changed OOHC practices?  

Safety in out-of-home care is one of the national child protection and out-of-home 

care performance indicators (Australian Institute of Health and Welfare, 2006). The 

Report on Government Services 2013, reports on the safety in out-of-home care 

performance indicator. Safety in out-of-home care is defined by two measures:  

• The proportion of children in out-of-home care who were the subject of a 

notification while in out-of-home care, which was substantiated  

• The proportion of children in out-of-home care who were the subject of a 

substantiation where the person responsible was living in the household 

providing out-of-home care.  (15.30) 

While the data is not without limitations, the proportion of children in out-of-home 

care who were the subject of a substantiation, where the person responsible was 

living in the household providing out-of-home care, ranged between 0.3% to 3.7% of 

the total number of children in care.  What is not available is data on the type of 
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abuse, although it is likely that individual jurisdictions do collect this information.  

Certainly Queensland has collected and reported on this (see Do No Harm – p. 14). 

The proposed shift to unit level data for national child protection data will support an 

increased understanding into the characteristics of the types of abuse in care, 

placement types, age and gender of the child as well as the child’s relationship to the 

perpetrator.  

 

What are the strengths and weaknesses of different oversight 
mechanisms in keeping children safe from sexual abuse in OOHC?  

 

There are a range of important oversight mechanisms that monitor children and 

young people in care, but one important one that is sometimes overlooked is the 

school system. 

 

Schools support the well-being of children in care, and the out-of-home care 

system, by monitoring children. Teachers, as the professionals with most 

contact with children in care (Gilligan, 1998), can offer a unique perspective 

within case planning, identifying and addressing problems while building on 

strengths (Kufeldt, Simard, & Vachon, 2000). Education staff also monitor the 

well-being of children by observing the appearance, behaviour, performance, 

time-keeping, parental contact and progress to and from school, providing 

information on their “situation beyond school” (Gilligan, 1998 , p. 15). This 

monitoring serves to provide protection from abuse for children in care 

(Berridge & Brodie, 1998).  

 

Two recommendations from my thesis are relevant in relation to schools monitoring 

of children in care; the first one focuses on the training needs of schools staff, and 

the second focuses on schools having a designated senior staff member whose role 

is to monitor and support students in care. 
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Recommendation: 

That a training package be developed and implemented to support school 

staff in understanding the experiences, needs and behaviours of children in 

care, particularly with regard to trauma and attachment, and to acquaint 

school staff with the support available to them when they assist children in 

care.  

 

Recommendation: 

That all schools with one or more students in care designate a senior staff 

member who is the key contact for all matters related to students in care.2  

 

Conclusion 

 

The goal of out-of-home care is to safeguard and improve the circumstances of 

children. Out-of-home care aims to provide an environment where children develop, 

learn, and have any problems assessed and addressed. Their families, likewise, 

need to have their problems and concerns responded to, and they should receive 

services that enhance the likelihood of children’s successful return home. Doubts 

have been raised about whether out-of-home care always provides children with a 

better environment than they would experience with their parents (Jackson & Martin, 

1998). Some children have been further abused in care by individual perpetrators 

and by the system (Cashmore, Dolby, & Brennan, 1994; CREATE Foundation, 2004; 

Ombudsman Victoria, 2010). As Rutter (2000) argues: 

Clearly, the children have been admitted to care in order to protect them from 

risk environments but, equally, it is apparent that their experiences whilst in 

care cannot necessarily be assumed to be benign or protective (p. 687). 

 

 

The Royal Commission offers a significant opportunity to investigate and address the 

prevention of sexual abuse of children in care. I hope that this submission can in a 

small way support the important work that is being undertaken. 

 

                                            
2
 The enrolment forms now require that school be made aware than a child is in out-of-home care. 
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INTRODUCTION

Over 20,000 children and young people, whose parents are unable or unwilling to provide for their
safety and well being, live in out of home care across Australia. Most of these children and young
people were placed in out of home care as a result of abuse or neglect by their parents.

Children and young people in out of home care are particularly vulnerable as a result of separation
from their families, the circumstances leading to their separation and subsequently, their placement
in new, and often unknown, situations. In placing these children and young people in out of home
care, state and territory governments have a ‘duty of care’ to ensure that they are protected from
harm, have their day to day care and developmental needs met, and are assisted in accessing life
opportunities.  

Notwithstanding the efforts of state and territory governments and other stakeholders involved in
their protection and care, some children and young people are abused or neglected whilst living in
out of home care. That the system designed to provide for their protection and care is, at times,
unable to do so, is unacceptable. As noted by Bass et al (2004)

“When children are placed in foster care only to suffer additional harm, it undermines the
rationale for government intervention and is an egregious violation of the public trust. The
lives of children and families should be enhanced, not diminished, by the foster care 
experience.”

The first principle of the child welfare system must be to “do no harm” (Badeau 2004). All stake-
holders involved in the protection and care of children and young people share responsibility for
addressing abuse and neglect in out of home care. No stone should be left unturned in preventing
it from occurring in the first place and, where it has occurred, the system must be sufficiently robust
and transparent to identify and address it.     

In 2002 CREATE Foundation’s Report Card on Australian Children and Young People in Care iden-
tified abuse in out of home care as a priority for action: 

“There is a need to review States and Territories’ policies in respect of preventing harm,
reporting harm, recording of allegations and outcomes of assessments, and responding to
harm in relation to children and young people in out of home care. 

Governments are responsible for ensuring that children and young people who have been
harmed by their families and placed in out of home care are protected from further harm. It
is important that information be shared across States and Territories to identify best practice
and improve standards.”

As part of our commitment to this action, CREATE Foundation has undertaken a national project to
promote good practice in preventing, identifying and responding to the abuse and neglect of chil-
dren and young people in out of home care across Australia. 

The project is timely in view of the recent report of the Queensland Crime and Misconduct
Commission ‘Protecting Children: An Inquiry into Abuse in Foster Care’ (CMC 2004) and the cur-
rent ‘Review of the Safety of Children in Care in the ACT and of ACT Child Protection Management’
(Commissioner for Public Administration 2004). More broadly, there are a range of legislative
reviews, policy developments and service reforms occurring across all states and territories. 
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It is hoped that the outcomes of this project can contribute to these initiatives, promote good prac-
tice in preventing and managing abuse and neglect in out of home care and improve the lives of
children and young people in out of home care. 

This paper reports on the outcomes of the project.

About this paper 

Part 1: Approach to the project 

Outlines the approach taken in examining policy and research in relation to the abuse and
neglect of children and young people in out of home care and the strengths and limitations
of this approach.

Part 2: Abuse and neglect in out of home care 

Examines what is known about the harm of children and young people in out of home care.

Part 3: Overview of state and territory policies 

Provides an overview of state and territory policies in relation to the prevention of harm, the
identification and reporting of harm, the assessment and investigation of harm, the record-
ing of reports, actions taken and outcomes, and the response to harm.

Part 4: Towards good practice

Identifies and discusses issues arising from current state and territory approaches using key
elements of good practice.  

Part 5: Conclusion 

Concludes the paper with suggestions for building on the outcomes of the project and mov-
ing toward good practice.
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PART ONE:  APPROACH TO THE PROJECT

This part outlines the approach taken in examining policy and research relating to the abuse and
neglect of children and young people in out of home care. 

Information was collected from the following sources: 

v state and territory community services departments

v data and commentary on reported incidences in Australia and overseas

v literature and research

State and Territory Community Service Departments

In August 2003 state and territory community services departments were requested to provide
detailed information in relation to legislation, policies, procedures and practice in: 

v prevention of harm

v identification and reporting of harm

v assessment and investigation of harm

v recording of reports, actions taken and outcomes

v response to harm

The information provided by states and territories was summarised and collated.  

In March 2004 the collated information was sent back to states and territories to review and provide
feedback, and to provide additional information if necessary.

A summary of the information provided by states and territories is attached – see Attachment 1. 

Additional information in relation to state and territory community services departments was
obtained from relevant papers and reports downloaded from their respective websites or from other
sources. 

It should be noted that the policies of community services organisations that provide out of home
care services were not collected and examined as part of this project. The policies of these organ-
isations are developed within the requirements of state and territory government legislation, policy
and funding arrangements, and should be monitored by those governments.    

Data on reported incidence

Data on reported incidence was collected from the ‘Report on Government Service Provision’, a
search of state and territory reports, and a search of relevant research. 
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Literature and research

A comprehensive review of Australian and overseas literature and research was undertaken, includ-
ing a search of academic journals and the Internet. An annotated bibliography was prepared to sup-
port this project. A copy of the annotated bibliography will be distributed following the release of this
paper.

Analysis of the information 

A descriptive analysis of the information was undertaken to identify:

v what is known about abuse and neglect in out of home care

v what approaches are taken in Australian states and territories to prevent and respond to abuse
and neglect in out of home care

Key elements of good practice were then identified from state and territory policies, the review of
relevant literature and the experience of CREATE Foundation. The key elements of good practice
are used to identify and discuss issues arising from current state and territory approaches.  

It should be noted that the content of this report represents an analysis of what was received.
Notwithstanding the process used to collect and review the information received, there was con-
siderable variation in the range and detail of the information provided by each jurisdiction.  

In addition, this project is focused on the policies of states and territories and the guidance provid-
ed in practice. It is not an evaluation of the extent to which the policies are reflected in practice or
of practice itself.

This approach provides the foundations upon which further endeavors toward good practice can be
built.  
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PART TWO:  ABUSE AND NEGLECT IN OUT OF HOME CARE

One of the major issues confronting policy and practice in preventing, identifying and responding to
abuse and neglect in out of home care is a lack of: 

v clarity about what constitutes abuse and neglect in out of home care

v information about the extent to which abuse and neglect occurs in out of home care

It follows that without such clarity and information, there is little understanding of the factors that
contribute to abuse and neglect in out of home care or prevent it from occurring. 

This part examines what is known about abuse and neglect in out of home care.    

Definition

The way in which abuse and neglect is defined is important to how we understand, identify and
respond to the problem.  

In response to the request for information for this project, most jurisdictions referred to the general
definitions of child abuse and neglect used in their respective child protection legislation for children
and young people living with their families or caregivers. No state or territory identified a specific
definition of abuse or neglect in respect of out of home care, applying instead the general definition
also to children and young people living in these circumstances.  

To what extent are general definitions of child abuse and neglect appropriate to children and young
people in out of home care? Gough (1996) identifies harm and responsibility for harm as the two
basic concepts that underlie all definitions of abuse. In respect of harm, he states that: 

“All abuse concerns some sort of actual or potential harm to a child ranging from physical
injury to emotional pain to adverse effects on a child’s physical, cognitive, or socio-emotional
development, or infringement of child’s rights”. 

He identifies two aspects of responsibility:

“The first aspect of responsibility is the scope or breadth of persons or groups who could be
considered responsible for the abuse, ranging from intra and extrafamilial perpetrators,
groups, institutions, child protection interventions or whole societies”.  

“The second aspect of responsibility is the assignment of responsibility (or culpability or
blame) through an interpretation of the social acts of those involved in the abuse. The
responsibility may be for acts of commission or of omission of sufficient protection and con -
cern for the welfare of the child.”

The concepts of ‘harm’ and ‘responsibility for harm’ provide a useful framework in which to consid-
er general definitions of abuse and neglect and their appropriateness to children and young people
in out of home care.

8



Child protection legislation defines child abuse and neglect in terms of the statutory basis on which
the State can intervene in family life and determine if a child is in need of protection. In this instance,
the operational definition of abuse and neglect is clearly linked to the purpose for which it is being
used, that is to delineate when the State can intervene in family life. Further, responsibility is large-
ly focused on the actions or inactions of a parent to provide appropriate protection and care (AIHW
1999).  

Harm

In out of home care, the State is the ‘parent’ (through custody or guardianship arrangements) or is
acting as ‘parent’ (through a placement arranged by the relevant department with the agreement of
the parent) and has a ‘duty of care’ to the children and young people it has placed. In these cir-
cumstances, the operational definition of abuse and neglect needs to be linked to the State fulfill-
ing its ‘duty of care’. There is a range of matters that may breach duty of care, but only some of
these would constitute abuse or neglect. The State’s duty of care requires it to effectively monitor,
identify and respond to all breaches of standards of care. This broad approach is also necessary to
prevent situations from deteriorating and harm from occurring.     

Most states and territories differentiate between ‘standard of care’ matters and allegations of abuse
or neglect. However, definitions of what constitutes a standard of care matter vary across jurisdic-
tions and the threshold for differentiating these matters from alleged abuse or neglect are unclear.

Examples of how states and territories differentiate between standards of care matters and allega-
tions of abuse or neglect include:

9

Tasmania

Complaints about general standards of care include non-physical discipline of chil-
dren, setting of limits and other non-protective issues whilst complaints about
abuse or neglect are defined as those that fall within the meaning of “at risk” as
described in the Children, Young Persons and Their Families Act 1997.

Northern Territory 

Standard of care incidents can be defined as behaviour by caregivers or other
occurrences that will have a significant impact on the wellbeing of a child or young
person in placement. Such incidents include where:

v the caregiver requests a child to leave a placement without adequate prepa-
ration or discussion

v the caregiver strikes a child

v there are developmental relationships detrimental to the long term well being
of the child eg. the denigration of their family 

Reference is made to the prescribed standards of care in making determinations
about such incidents, whilst ‘maltreatment’ is defined in the Community Welfare Act
1983.



Scope of responsibility

Further, the State exercises its ‘duty of care’ through a complex set of service delivery arrange-
ments involving direct carers, non-government agencies, and government service provision. There
are therefore a range of individuals, agencies and departments that have responsibility for the day
to day care of children and young people in out of home care or are involved in working with them.
In situations where the State’s ‘duty of care’ has been breached, in the first instance, who or what
contributed to that breach is not important in terms of a responsibility to act and to ensure the child
or young person’s safety and well-being.  

The scope of responsibility needs to be focused on the range of individuals, non-government agen-
cies and departments involved, or who come into contact, with the child or young person. The range
of individuals include:

v direct carers involved in providing day to day care (foster carers, relative carers, residential care 
workers, youth workers etc) 

v other adults residing in the child or young person’s place of residence and/or other adults with 
whom they come into contact through those arrangements

v other departmental staff and/or agency personnel involved in working with the child or young
person and/or with whom they come into contact through those arrangements

v parents or other relatives during family contact

v other adults with whom they come into contact (including those involved in school, religious
organisations, community groups etc)

v other children or young people in the same placement (including children of their carers) or with 
whom they come into contact at the place of residence or as a result of those arrangements

v persons otherwise unknown to the child or young person (strangers)

10

Queensland 

A ‘Matter of Concern’ is any concern raised in relation to the standards of care pro-
vided to children and young people in out of home care (standards of care refer to
Statement of Standards S122 Child Protection Act 1999). Matters of concern can
be responded to by way of either casework or investigation and assessment.
Casework intervention is defined as an appropriate response when the concern/s
about the standards of care provided to children or young people in alternative care
are not at a level constituting a child protection notification.  

Investigation and assessment occurs in response to any allegation of harm or the
risk of harm. “Harm” and a “child in need of protection” are defined in the Child
Protection Act 1999.



This range of individuals, non-government agencies and departments involved, or who come into
contact, with the child or young person are not reflected in the definitions of “abuse and neglect”,
“maltreatment”, “harm” or “a child in need of protection” contained in the child protection legislation
of any jurisdiction.    

Further, the range of persons referred to in state and territory guidelines for responding to abuse
and neglect in out of home care vary markedly across jurisdictions. Examples include:  
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Australian Capital Territory

The chapter in the policy and procedures manual on “Special Appraisals” refers to
“… allegations of harm by approved carers to children in care and children placed
in substitute care services.” Further, it states that “… reports alleging harm in the
following circumstances:

v child care facilities

v by a Family Services staff member or staff member of the department 

v harm by another child or young person in care

are referred to the Manager Child Protection Services for consideration.”

Queensland

The policy refers to children and young people in alternative care and for the pur-
poses of the policy “… the term carer refers to persons:

v providing direct care to children and young people in alternative care, 
including approved foster carers (irrespective of placement type), relative 
carers, limited approval carers, residential care staff and other direct care 
workers; and/or

v affiliated with a licensed care service or recognised Aboriginal or Torres Strait 
Islander agency including Managers, Coordinators and other service staff
(irrespective of service status).”

Tasmania

The protocol refers to “…. all situations where there is a complaint about a stan-
dard of care or an allegation of abuse or neglect concerning children in out of
home care …. including children placed with non-government providers”. 

The term “carers” is used throughout the protocol but is not clearly defined. The
use of the term implies that it is referring to any person providing direct care.



Assignment of responsibility

Beyond and in addition to the action or inaction of the range of individuals, agencies and depart-
ments involved, it may be argued that the assignment of responsibility involves a consideration of
the range of systemic matters that may impact on that action or inaction. 

These matters include:

v interplay of individual, agency and departmental roles and responsibilities

v procedures and practices of agencies and departments

v monitoring and review of practice

v government policy and funding         

The abuse or neglect of a child or young person in out of home care requires a dual focus on the
action or inaction of an individual and the systemic context in which that action or inaction has
occurred. 

State and territory guidelines however, are largely focused on investigation and assessment of alle-
gations about the action or inaction of individuals involved in the direct care of children and young
people in out of home care.  

Exceptions include:

Northern Territory’s policy and procedures refers to “Special Considerations at Investigation”
and states:

“Research findings indicate that, with the exception of sexual abuse, the problem of abuse
by caregivers and staff does not generally derive solely from their inadequacies or unsuit -
ability but from resource, structural and practice issues.

Even where abuse is the result of an unsuitable caregiver, the work unit plays a significant
part, having responsibility for recruitment and ongoing placement management.

Therefore particular attention needs to be paid during the investigation to the context within
which the abuse has occurred, not just the individual perpetrator and a narrow assessment
of whether or not a specific incident of harm has occurred. Did the incident occur inde -
pendently of extenuating circumstances? To what extent is the problem the result of admin -
istrative or practice deficits?”

Queensland’s policy refers to:

“ Where it is identified that matters of concern may have arisen as a result of departmental
or service staff not fulfilling their respective responsibilities for implementing existing case-
planning goals and/or action plans specifically related to addressing any previous matters of
concern, the Area Manager and/or service Manager or Coordinator are to:

v inform their respective line managers; and

v take necessary steps to address the issue/s.
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Ongoing matters of concern specific to licensed care services must be attended to through
Regional licensing processes, in accordance with current departmental policies and proce -
dures. The service Manager is responsible for activating any necessary internal processes,
including informing the service’s Nominee.”

Incidence

Knowledge and understanding of the nature and extent of abuse and neglect in out of home care
is essential to the development of effective strategies for its prevention and intervention. Access to
this information enables effective monitoring of the care of children and young people and informs
continuous improvement of policy, service delivery and practice. Further, collection and publication
of this information is an important aspect of government accountability for its performance.  

However, little is known about the nature and extent of abuse and neglect in out of home care in
Australia. A review of relevant reports, publications and research reveals only limited information
about the nature and level of abuse and neglect. It is possible that relevant data is collected by state
and territory departments but is not published or could not be accessed for the purpose of this 
project.   

The following presents the information reported by states and territories at a national level and with-
in their own jurisdiction, and the results of a national survey of foster carers.

National reporting

The substantiated abuse and neglect of children and young people in out of home care is identified
and used as a safety outcome indicator in performance reporting on government service delivery
(SCRCSSP 2004). This outcome indicator measures whether children and young people were safe
in out of home care, whether this was family-based care or facility based care. The person respon-
sible may include the carer(s), children of carers, relatives of carers staying at the home or a resi-
dential care worker (AIHW 2002). 

Of the eight states and territories, only Queensland, Western Australia, Tasmania and the Australian
Capital Territory could provide data on the incidence of child protection substantiations where the
person believed responsible for harm or risk to the child was either the carer or another person liv-
ing in the household (SCRSSP 2004).

Table 1: Children in out of home care by whether they were the subject of a child protection substantiation and the per-
son believed responsible was in the household, Australia, 2002-03

Source: Table 15A.20, Chapter 15 A Protection and support services – Attachment. 
SCRGSP (Steering Committee for the Review of Government Service Provision) 2004, Report on Government Services
2004, Productivity Commission, Canberra. 
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NSW VIC QLD WA SA TAS ACT NT

Number of children na na 221 12 na 1 1 na

Proportion of all children in OOHC na na 4.3 0.5 na 0.1 0.2 na



Of those jurisdictions that were unable to provide this data:

v Victoria indicated that data provided for 2000-01 (3 children) and 2001-02 (2 children) was 
likely to have underestimated the incidence of the number of children subject to substantiation

v Northern Territory indicated that it could not provide the data as it does not record the person
believed responsible was living in the household at the time of the abuse or neglect

In contrast to the above figures, it is understood that Victoria does not record allegations of harm
relating to carers in a similar way to notifications on children and young people in the general com-
munity (DoF 2002). 

States and territories agreed to report on this indicator of safety in 1995. In 2004 it is difficult to
understand why only four states and territories are able to provide the data for abuse and neglect
in out of home care. 

Further, the discrepancies in the data between states and territories are difficult to understand. As
noted by the then Department of Families (2003), ‘…. it cannot be assumed that Queensland fos-
ter carers are more likely to harm children and young people in alternative care than in other juris-
dictions. The discrepancies in the data are more likely to do with policies, procedures, recording
practices and reporting decisions.’

Queensland

Queensland appears to be the only jurisdiction that collects, analyses and reports on abuse and
neglect in out of home care on an annual basis (DoF 2001, DoF 2002). In addition, Queensland
recently undertook an audit of foster carers subject to child protection notifications  (Murray 2003).

In 2000-01 there were 136 distinct children harmed in out of home care where the person believed
responsible was a foster carer or a residential carer (DoF 2001), whilst in 2001-02 the number of
distinct children had increased to 151 (Dof 2002).  

The total number of distinct children and young people notified was not included in the report. It is
therefore not possible to comment on the proportion of notifications that were substantiated.

The following provides an overview of the incidence of substantiated harm amongst Queensland
children and young people in out of home care in 2001-02, characteristics of those children and
young people, the nature of harm involved, and the number and type of carers involved.  

Number of children

v there were 100 notifications (a notification may involve more than one child) in relation to 179
substantiations (a child or young person may be notified and found to have been abused or 
neglected on more than one occasion during the year) for children and young people in out of
home care

v the 179 substantiations related to 151 distinct children and young people

v 28 children had more than one substantiation - 26 children or young people were the subject
of two substantiated notifications and one child or young person was the subject of three 
substantiated notifications
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v in 99 of these notifications (178 cases), the person believed responsible was identified as a
foster carer, and in one notification the person believed responsible was identified as a 
residential carer

Cultural background

v of the 151 distinct children and young people, 72 (47.7%) were recorded as being of Aboriginal 
or Torres Strait Islander descent

v this indicates that Aboriginal and Torres Strait Islander children and young people are 
significantly over-represented in substantiated outcomes of abuse and neglect in out of home 
care as only 10.9% of the total number of children and young people subject to a 
substantiated notification in Queensland in 2001-2002 (7,392) were recorded as being 
of Aboriginal or Torres Strait Islander descent. 

Gender

v Of the 151 distinct children subject to a substantiated outcome, 78 (51.7%) were female and 
73 (48.3%) were male.

Age

v Children and young people aged 8, 13,14 and 15 were the subject of higher numbers of 
substantiated notifications than those of other ages

Type of harm

The most common type of harm substantiated was neglect, followed by physical harm, emotional
harm and sexual abuse.

Table.2: Most serious type of harm substantiated to children and young people in alternative care, Queensland 2001-02

Source: Department of Families (2002) Substantiated notifications involving children and young people in alternative care
2002-2002. Queensland
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Type of harm Total Number Substantiated Substantiated
Risk

% of Total

Sexual 16 7 9 8.9

Physical 59 49 10 33.0

Emotional 30 17 13 16.8

Neglect 74 42 32 41.3

Total 179 115 64 100



Number and type of carers

A total of 82 carers were recorded as responsible for the harm or risk of harm in respect of the 99
notifications in which harm was substantiated. Harm was substantiated for:

v four carers twice in relation to different children or young people

v eleven carers twice in relation to the same child or young person

v two carers three times in relation to the same child or young person

v two carers three times in relation to different children or young people

Of the 82 carers identified as the person believed responsible for the harm, 47 (57.4%) were
approved carers (3.6% of the total number of approved carers), 23 (28%) were relatives, 11 (13.4%)
were limited approval carers, and one was a residential carer.

8 (10%) of the 82 carers also had a substantiated notification in 2000-01, whilst 2 carers had a pre-
vious substantiated notification in the 1999-00 and 2000-01 period.

Victoria

In Victoria a number of audits of children and young people in out of home care have been con-
ducted, which recorded information about physical and sexual assault.

Foster care 

In a sample of 606 children and young people in foster care (DHS 2002), case managers reported
that:

22 (3.6%) had allegedly been physically (13) or sexually (9) assaulted during the period of their cur-
rent foster placement

v The persons believed responsible in the instances of physical assault were carers (4), a friend
of a carer (1), children of carers (3), a parent (1), unknown adults (3) and another child (1). 
The persons believed responsible in the instances of sexual assault were members of their 
own family during family contact (3), an unknown adult (2), a relative of a carer (1) and 
another client (3)

50 (8.3%) had allegedly been physically (30) or sexually assaulted (20) in a previous placement (all
types of placement)

v The persons believed responsible in the instances of physical assault were carers (19), carer’s
children (2), another client (7), and unknown (2). The persons believed responsible in the
instances of sexual assault were a carer or someone associated with their family (13), sibling 
of the client (1), another client (3), and an unknown adult 

Kinship care

Of 537 children and young people placed in kinship care (DHS 2000), case managers indicated that
19 (4%) had experienced physical assault and 5 (1%) were sexually assaulted whilst in their 
current placement.
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Residential care

Of a sample of 387 children and young people placed in residential care (DHS 2001), case man-
agers identified 65 (16.8%) young people who had been physically assaulted and 27 (6.9%) young
people who had been sexually assaulted by fellow residents in their current placement. No young
people were identified as having been physically or sexually assaulted by a staff member or other
adult.  

Permanent care

Of the sample of children and young people living in permanent care arrangements (DHS 2003),
6% had been the subject of physical or sexual assault while in the current placement. The perpe-
trators of the alleged assaults were the carer, carer’s partner or another resident in the home.

New South Wales

In New South Wales in 2001-02 there were 12,145 reports where assessment determined abuse or
neglect. Of these 12,145 reports, 24.6% (2,988) related to physical abuse and 20.1% (2441) relat-
ed to sexual abuse. Foster carers were identified as the ‘person believed responsible for abuse’ in
1.7% (92) of cases where ‘assessment determined physical abuse or sexual abuse’ (5429).

Source of data: Tables 3.8 and 3.9 - Annual Report 2001-2002 Department of Community Services, New
South Wales

National survey of foster carers

In a national survey of foster carers (AFCA2001), 189 (23%) of 812 respondents to the survey said
that they had been subject to an allegation of abusing a child in their care. In addition, 351 (43%)
of respondents indicated that they knew of foster carers who had ceased caring because of a lack
of support following an allegation of abuse.
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PART THREE:  OVERVIEW OF STATE AND TERRITORY POLICIES 

This part provides an overview of State and Territory policies in relation to the:

v prevention of harm

v identification and reporting of harm

v assessment and investigation of harm

v recording of reports, actions taken and outcomes

v response to harm

Prevention of Harm

States and territories referred to a range of policy and practice initiatives that contribute to the pro-
vision of quality care and therefore to preventing harm. These included:

Standards of care

Most states and territories have explicit standards of care in respect of children and young people
and/or in respect of out of home care services.

Only Queensland indicated that their standards were legislatively based, the other jurisdictions
were policy based. In addition, Queensland has a legislated ‘Charter of Rights for a Child in Care’,
which details the State’s responsibilities to children and young people in out of home care.

In Tasmania, a code of conduct has been developed for carers and children.

Regulation of care

South Australia and Queensland indicated that they have legislatively based requirements for the
licensing of out of home care services, whilst New South Wales has provision for authorising organ-
isations to provide care and Victoria has provision to approve community service organisations to
provide care services. 

In addition, South Australia, Queensland and the Northern Territory have legislative requirements
for the approval or registration of foster carers for a period of 12 months. New South Wales has pro-
vision to authorise individuals to provide care. Western Australia has a central registration system
for foster carers.

Western Australia highlighted its ‘duty of care’ to children and young people in out of home care and
reported that it has established a Duty of Care Unit. 

Victoria and Queensland have legislative requirements for regular inspection of out of home care.
In addition, the Commission for Children and Young People in Queensland conducts a Community
Visitor Program within a range of out of home care services for children and young people includ-
ing residential care. This is currently being extended to foster care.  
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Some jurisdictions also identified service agreements between their departments and non-govern-
ment agencies as a means of ensuring appropriate care.

Safety screening 

Increasingly, states and territories have developed safety screening processes for staff of their
departments, staff of non-government organisations, foster carers and a range of other persons
who work with children and young people.    

Care and development needs

The use of “Looking After Children”, a case management approach to identifying and responding to
the needs of children and young people in out of home care, was identified by a number of juris-
dictions (Western Australia, Tasmania, Australian Capital Territory and Victoria) as contributing to
better outcomes for children and young people. 

In a similar vein, South Australia identified its ‘Life Domain Tool’ and, in addition, stressed its use as
a means of engaging children and young people in case planning. 

Participation

Queensland highlighted the participation of children in decision making as an important means of
preventing abuse and neglect. 

Placement

States and territories identified a number of strategies in terms of the placement of children includ-
ing:

v matching needs and placement options

v preparation of child or young person and carer

v monitoring children and young people in placement

Western Australia and the Northern Territory indicated that they have specific guidelines for the
placement of children and young people at risk of perpetrating violence or sexual assault. 

More broadly, case planning and review practices, and case management were highlighted as
means of promoting and monitoring quality care.

Quality carers

All states and territories identified assessment, training, approval, supervision and support of car-
ers as important to ensuring quality of care and preventing abuse and neglect.

New South Wales funded the Association of Child Welfare Agencies to develop:

v a training package for prospective carers

v a competency based assessment tool for the assessment of carers

v educational modules for the ongoing training of carers. 
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Queensland highlighted the use of local, regional and statewide strategies for supporting carers,
and identifying and addressing issues in foster care.

The Northern Territory identified specific information and training strategies to support carers in
managing the behaviour of children and young people in out of home care.

New South Wales and the Northern Territory identified Foster Care Handbooks as a means of pro-
viding carers with information. 

Quality staff

South Australia and Western Australia highlighted the employment of professionally qualified staff
and the training, professional development and supervision of staff. 

Quality assurance

A number of jurisdictions indicated that they had or were developing quality assurance strategies to
monitor and review the standard of care provided by out of home care services.

New South Wales has an Accreditation and Quality Improvement Program through the Office of the
Children’s Guardian. As part of the licensing process, Queensland child protection legislation
requires the independent evaluation of out of home care services. Victoria is establishing a quality
assurance strategy to monitor compliance of community service organisations with minimum stan-
dards and outcome objectives for home based care services and residential care services respec-
tively. This will involve a system of internal and external reviews, and will include feedback from chil-
dren and young people about their experience.   

Advocacy and accountability

A number of jurisdictions now have authorities that advocate for children and young people includ-
ing:

v Commission for Children and Young People (New South Wales, Tasmania and Queensland)

v Advocate for Children in Care (Victoria)

v Children’s Guardian (NSW)

Identification and Reporting of Harm

All states and territories indicated that their general definitions of abuse and neglect (or harm),
requirements for reporting, and the intake of reports applied to children and young people in out of
home care.

Only Queensland indicated that they had legislatively based provisions for reporting of harm to chil-
dren in out of home care. These require:

v mandatory reporting of suspected harm of children and young people in residential care

v licensed care services to have a policy that facilitates reporting of ‘matters of concern’
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Other jurisdictions indicated that the identification and reporting of harm in respect of children and
young people in out of home care were required by policy.  Policies were stated in different forms
including: 

v service agreements with non-government agencies

v protocols between stakeholders

v protocols with other government departments

In addition, Queensland referred to its requirements to visit and review children in out of home care
as measures that assist in the identification and reporting of harm. Queensland also indicated that
its public reporting of abuse and neglect in out of home care facilitates the reporting of concerns.

Victoria, in outlining the role of the Advocate for Children and Young People in Care, identified the
strengthening of complaint processes for children, young people and families to ensure that con-
cerns of abuse and neglect or poor quality care are reported effectively.

Differentiating standards of care

The responses of most jurisdictions indicate a distinction drawn between concerns about standards
of care and allegations of abuse or neglect. In some instances, responses to these two types of con-
cern are differentiated, whilst in others they are not or insufficient detail was provided to comment.

Assessment and Investigation of Harm

All states and territories indicated they have or are developing specific guidelines for responding to
abuse and neglect in out of home care. However, the purpose, scope, detail and cross-referencing
of these ‘guidelines’ to general procedures vary considerably across jurisdictions.

The following identifies the guidelines of each jurisdiction and whether or not a copy was provided
for the purposes of this project:
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Australian Capital Territory – “Special Appraisals” are detailed in a chapter of its
Family Services Manual (copy provided)

South Australia – Special Investigation Manual and care and concern procedures
(copy not provided)

Tasmania – “Protocol for Managing Complaints about the Standard of Care and
Investigations of allegations of abuse and/or neglect concerning children in out of
home care” (copy provided)

Queensland -  “Responding to matters of concern raised in relation to the standards
of care provided to children and young people in alternative care” (copy provided)

Northern Territory – “Duty of Care” breaches (notifications and standards of care)
are detailed in its policy and procedures manual) (copy provided)

New South Wales – reporting of critical incidents have specific procedures in rela-
tion to allegations of abuse against children and young people in out of home care
(that constitute a critical incident) (copy not provided)



In addition, Western Australia is currently developing a protocol between non-government 
agencies and the department detailing procedures for notification, assessment and 
investigation of harm.

Responding to allegations of harm

Most states and territories manage their investigation and assessment of allegations of abuse and
neglect (or harm) within the same service delivery arrangements as those for general investigation
and assessment.

South Australia indicated that they are establishing a Special Investigation Unit within the
Department of Human Services, but separate to the Family and Youth Services area, which will
ensure the timely and independent consideration of such reports. 

New South Wales indicated that it is establishing a dedicated unit to manage allegations of child
abuse and neglect by Department of Community Services authorised foster carers (it is not clear if
this includes kinship carers or not). The unit will be located within the Complaints, Assessment and
Review Branch of the Department of Community Services. Allegations of abuse of children and
young people in the care of other agencies will continue to be dealt with through the normal report-
ing and assessment processes.

Who conducts the investigation and assessment?

There were significant variations concerning who conducts investigations and assessments as fol-
lows:

v Northern Territory and Tasmania - Staff other than those involved with the carer or the child 
conduct the investigation and assessment.

v Australian Capital Territory - A Special Appraisal Team, comprised of a senior worker 
designated with primary responsibility and a secondary worker, is appointed.

v South Australia - The Special Investigation Unit will conduct the investigation and assessment.

v New South Wales -A centralised unit will assess the carers, whilst the assessment of the child 
will remain the responsibility of the field staff (with close cooperation between the field and the 
unit). Allegations of abuse of children and young people in the care of other agencies will 
continue to be dealt with through the normal reporting and assessment process.
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Victoria – draft “Guidelines for Investigating Allegations of Abuse or Quality of Care
Concerns” have been trailed and are currently being finalised (copy of trial draft not pro-

vided)

Western Australia – notification and response to abuse in out of home care is
included in Director General’s Instruction, “Notification of Death, Serious Injury,
Critical Incident, Allegation of Abuse in Care” (copy provided)



v Queensland - It is possible that the officer with case responsibility for the child or young 
person will conduct the investigation and assessment of notified concerns. However,
consideration is also given to skills and knowledge of available staff, and the officer’s
responsibilities to, or relationship with, the carer concerned. The use of specialist 
caseworkers to undertake all investigations and assessments is planned.  

v Western Australia - Two workers from the District Office where the child or young person is
case managed conduct the investigation and assessment. One of the workers is usually the
child’s case manager.

v Victoria - It was not clear from the information provided.

Assessing harm

State and territory guidelines for responding to abuse and neglect in out of home care provide little
specific guidance to staff in assessing harm or the risk of harm in this context.  Responses from
some states and territories indicate that staff are directed to standard risk assessment frameworks
or tools to assist in this regard.

Areas of guidance provided

Areas of guidance provided by states and territories to staff responsible for the investigation and
assessment varied markedly in terms of the range of areas covered and the level of guidance 
provided.

In brief, the range of areas covered across jurisdictions included: 

v planning of the investigation and assessment

v identifying roles and responsibilities

v use of multi disciplinary teams (including notification of police and joint investigation with police)

v advising non-government agency (where involved)

v supporting the child or young person

v informing parents

v informing carer of their rights

v provision of support to carers 

v provision of written advice of the outcome to all parties

v recording the name of a carer who poses an ongoing risk to children on the required database
as a person believed responsible for harm to a child

v provision of written advice to the person of the intention to record their name and the option to
seek a review of the decision
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Recording of Reports, Actions Taken and Outcomes

All states and territories require the recording of reports, action taken in response to those reports
and the outcomes of those actions. However, responses received from most jurisdictions did not
provide sufficient detail to clearly identify specific requirements.

Queensland appears to be the only jurisdiction that has specific legislative requirements in relation
to the recording of information in relation to abuse and neglect in out of home care. In Queensland,
the child protection regulations specify that both the department and licensed care services must
maintain records of suspected harm, breaches of standards of care and actions taken. Further, the
department must keep records in such a way that enables analysis of information in relation to par-
ticular carers, care services or the system as a whole.  

New South Wales has legislative requirements for the recording of all risk of harm reports and
actions taken in relation to those reports.

Both the Australian Capital Territory and New South Wales have requirements for reporting to 
external bodies.

In the Australian Capital Territory, child protection legislation requires the department to maintain a
written record of all reports of suspected abuse or neglect. If the department has parental respon-
sibility for a child or young person about whom a report has been made, the department must pro-
vide a copy of the report and the appraisal made to the Community Advocate.  

In New South Wales, the department and other providers of out of home care are required to report
cases of alleged abuse in out of home care to the Ombudsman. In addition, the department is
required to notify the Commission for Children and Young People of any authorised foster carer who
has been the subject of completed disciplinary proceedings, including any allegation of abuse or
neglect.

Western Australia advised that all details are maintained on a Duty of Care Register, whilst the
Northern Territory and Tasmania indicated that details are maintained on their respective client infor-
mation systems.  

Victoria indicated that reports on findings of investigations are placed on the caregiver or worker’s
file.  

Response to Harm

States and territories referred to a range of matters that would be considered or reviewed in
response to harm. Most jurisdictions indicated that these matters would be considered in a planning
forum. 

These matters are listed in terms of those relating to the child or young person, the carer or facili-
ty, the broader service system, and other matters. 

Re: child or young person

v ongoing safety and need for removal

v ongoing monitoring of placement if child or young person was to remain
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v evaluation of risk to other children or young people (past and present)

v referral of child or young person to counseling if required

Re: carer or facility

v continuation of care arrangements

v review of carer or facility

v decision to amend, suspend or cancel the approval of a carer

v decision to amend, suspend or cancel a license to provide a care service 

v identification of strategies to address concerns if the carer or facility is to continue caring for
children and young people, including specific monitoring and review mechanisms

v advise carers of their right to complain or seek review of a decision if they are not happy with 
the outcome of an assessment and/or the action taken as a result

v advise carers of right of appeal if they are deregistered 

Re: systems

The Northern Territory refers to a post substantiation consideration of the steps taken by the respon-
sible work unit or non-government agency to ensure, to the best of their endeavors, that no further
maltreatment of children occurs.

Re: other matters

Western Australia has a policy, Protecting the Legal Interests of Wards and Other Children in the
Department’s Care, which outlines its responsibilities to provide independent legal counsel to a
child who experiences an alleged assault, critical incident or serious injury whilst they are under the
guardianship of the Director General. This includes adequate and accurate instructions to look into
any potential causes of action resulting from the incident. If a child is not a ward but is in a depart-
mentally sanctioned placement, the provision of access to funded legal advice is assessed on a
case-by-case basis.
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PART FOUR:  TOWARDS GOOD PRACTICE

The overview of state and territory policies and the earlier discussion of what is known about the
abuse and neglect of children and young people in out of home care indicate a continued reliance
on, and influence of, standard familial child protection policy and practice.

In 1995 Forward identified six major deficiencies in historical responses to abuse in out of home
care:

v the premise that abuse in care is the same as abuse in the family

v response to reports of abuse only occurs at the serious end of the scale

v paying insufficient attention to the needs and rights of others affected by the issue

v the common use of a medical formulation of child abuse that focuses on an action by an 
inadequate or deficient individual

v insufficient rigour and objectivity in reporting and investigation

v failure to provide effective feedback loops from investigation outcomes to the correction of
deficits

Notwithstanding the developments that have occurred in individual states and territories, including
the development of specific policy and procedures, it would appear that, to varying degrees, the
deficiencies noted by Forward (1995) remain apparent within each jurisdiction.  

In broad terms, states and territories need to review their policy and practice, and more clearly dif-
ferentiate their response to abuse and neglect in out of home care from that to familial abuse and
neglect.

This part identifies and discusses issues arising from current state and territory approaches using
key elements of good practice.

Duty of Care

As previously noted, in placing children and young people in out of home care, state and territory
governments have a ‘duty of care’ to ensure that they are protected from harm, have their day to
day care and developmental needs met and are assisted in accessing life opportunities. Consistent
with the arguments posed by Forward (1995) and others (Cavanagh 1992, Cashmore et al 1994,
Forward and Gray 2001), it may be concluded that duty of care provides a more appropriate frame-
work for responding to the abuse and neglect of children and young people in out of home care than
that provided by standard familial child protection policy and practice.  

In brief, locating abuse and neglect of children and young people in out of home care within a duty
of care framework:

v reinforces the primacy of the safety and well being of children and young people in all aspects 
of policy, service delivery and practice 

v promotes a focus on the provision of quality care to children and young people and the 
achievement of positive outcomes
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v strengthens the capacity to prevent harm

v enables harm to be defined in a broader context of standards of care and breaches of those
standards

v acknowledges and respects the range of individuals, agencies and departments in caring for
children and young people and the interplay of roles and responsibilities in providing quality 
care

v considers the action or inaction of an individual within the range of roles and responsibilities 
exercised by various individuals, agencies and departments  

v acknowledges that systemic issues including agency and departmental policies, processes and
systems impact on the day to day care of children and young people and may result in harm 

v encourages a commitment to continuous improvement in effectively preventing and 
responding to breaches of care standards

All states and territories referred to their duty of care, quality assurance and standards in terms of
preventing harm in out of home care but not in relation to responding to harm.  

Defining harm

In keeping with the duty of care concepts, it follows that standard child protection definitions of
abuse and neglect are not appropriate for use in out of home care. These definitions are too nar-
row and are linked to establishing whether a child or young person is in need of protection and care,
and to giving authority to intervene in family life.  

Standard definitions of abuse and neglect do not reflect the State’s role as ‘parent’, its ‘duty of care’,
the range of people and organisations involved in discharging that ‘duty of care’, or the complex set
of arrangements in the delivery of out of home care services.   

Abuse and neglect in out of home care needs to be more clearly defined in terms of the: 

v broader context of standards that delineate the State’s ‘duty of care’ to children and young 
people and the range of matters that may breach that ‘duty of care’

v range of individuals, agencies and departments involved in the day to day care of children and
young people, or working with those children and young people

v action or inaction of the individuals, agencies and departments involved 

v systemic issues that may impact on that action or inaction

The need to review existing policy and practice guidelines in the light of these definitional issues is
discussed later in this part.

Prevention of harm

The abuse and neglect of children and young people whilst they are in out of home care is an indi-
cation that the child protection system has failed to achieve its primary goal, which is the safety and
well being of children and young people. Preventing abuse and neglect must therefore be a priori-
ty for state and territory governments and all stakeholders involved in the protection and care of
children and young people. 
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At its broadest, prevention is about the development of a service system that delivers quality care
and a commitment to continuous improvement through monitoring, review and evaluation. All states
and territories referred to a range of policies and strategies that contribute to preventing harm, and
collectively the full range represents a comprehensive approach. However, no single jurisdiction
covered the full range or presented what they did within a quality assurance framework that was
clearly linked to their duty of care.         

There are significant differences between states and territories in respect of the regulation and mon-
itoring of out of home care including specifying the responsibilities of the State, standards of care,
approval of carers, and licensing of care services. In most instances, the regulation of out of home
care appears to relate to the provision of non-government services. It is unclear how out of home
care services provided directly by the relevant community service department are regulated and
monitored. 

The information provided by community services departments in respect of this project tended to be
limited to their direct area of responsibility. Detailed information about the role of other parties such
as Children’s Commissioners, Children’s Guardian, Advocate, Ombudsman etc were not provided.

Identifying and responding to harm 

A duty of care framework has significant implications for identifying and responding to harm and
other breaches of that duty.

Definitions – harm and scope of responsibility

In line with the earlier discussion of definitions in respect of harm and responsibility, there is a need
for states and territories to review their policy and practice guidelines in terms of: 

v specifying the range of matters that may constitute a breach of duty of care

v identifying the range of individuals, agencies and departments whose action or inaction may
impact on the care of a child or young person

At this stage, state and territory guidance is varied in terms of covering standards of care concerns
and/or abuse and neglect in out of home care and is largely focused on those involved in the direct
care of children and young people. In those instances where reference is made to other persons,
such as staff or other children, the direction relates to whom to advise and/or there is little detail pro-
vided to guide action.  

State and territory guidance needs to cover the full range of action and inaction that impacts on the
standard of care provided to children and young people. Allegations of abuse or neglect are one
part of that range of action and inaction. In turn, the scope of the guidance needs to include the full
range of individuals, agencies and departments whose action or inaction may impact on the care of
a child or young person. 

Assignment of responsibility

Approaches to assessment and investigation are largely focused on the action or inaction of the
individual against whom allegations have been made and the assignment of blame or culpability to
that individual.

As previously stated only the Northern Territory and, to a lesser extent Queensland, indicated the
need to examine the context in which the individual’s action or inaction occurred and consider the
systemic issues that may have impacted.  
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This focus on the individual, without consideration of the context in which their action or inaction has
occurred, the roles and responsibilities of other people and/or organisations, policy and procedural
issues, and any other relevant matters, is patently unfair and unsafe.  

It is unfair to the person against whom allegations have been made, most often a foster carer, who,
whilst responsible for the day to day care of a child or young person, works alongside a range of
other people and within an organisational and systems context.

It is unsafe for children and young people in out of home care whose immediate safety may be
secured by action being taken against their carer, but whose longer term safety and wellbeing may
be jeopardised by failing to identify and correct other factors that may have impacted on the 
situation.      

One of the major factors underpinning the development and introduction of initiatives such as
Looking After Children (Wise 1999) was the concept of ‘corporate parenting’ and shared responsi-
bility amongst key stakeholders for meeting the needs of children and young people and improving
outcomes. This was an acknowledgement of the interplay of individual and organisational roles and
responsibilities within a quality system of care for children and young people. However, when some-
thing goes wrong that same system often appears to quickly revert to a focus on individual actions
or inaction and blame. For foster carers, most of whom are volunteers who strive to make a differ-
ence in the lives of children and young people within a system that provides them with limited sup-
port and resources, this is simply unjust. The impact of this on foster carers in terms of stress, lev-
els of satisfaction and their willingness to continue as carers is increasingly being identified and
examined (Wilson et al 2000, AFCA 2001, Minty and Bray 2001).

This is not to argue that there is not a need to focus on the action or inaction of an individual and
to take whatever recourse is required to secure a child’s safety.However, regardless of the nature
of the abuse or neglect that has occurred, there is a duty of care to consider the context in which it
occurred, to identify and rectify any contributing factors and, thereby, to strengthen the system
designed to protect and provide optimal care for children and young people.    

The impact of a shift in focus from the action or inaction of an individual to a focus on a breach of
duty at an individual, agency or department, and whole of system level requires a comprehensive
examination of the process for responding to allegations of harm. Further, consideration is required
of how to fully incorporate this within all stages of that process.

Range of out of home care environments

Consideration needs to be given to differentiating responses to concerns within the range of out of
home care environments taking into account the:

v relationship between the child and the person against whom allegations have been made

v role of the person against whom the allegations have been made

CWLA (2002), for example, argue that kinship/relative care be addressed in guidelines for investi-
gating and assessing allegations to reflect the unique dynamics in relationships between the child
or young person and the carer/s.

Further, the relationship between the direct carer and the agency providing the service varies con-
siderably and may have implications for responses to concerns. For example: whilst foster carers
largely remain volunteers, in some instances there have been significant shifts in levels of payments
and the basis of those payments. In some instances, direct carers are employed, whilst in others
they are contracted.
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Objectivity

There have been increasing calls for objectivity in responses to allegations of abuse or neglect
(Nunno and Motz 1988, Forward and Gray 2001, AFCA 2002, Murray 2003). Most jurisdictions
appear to have moved, or are moving, to ensuring greater degrees of independence and experi-
ence in terms of the staff allocated to undertake investigations of allegations. In some instances,
jurisdictions are establishing specialist units to conduct investigations and assessments in defined
circumstances.

Whilst objectivity is important, the knowledge and understanding that comes with working with a
child or young person and working alongside a foster carer (or other direct carer) is also critical to
all stages of the investigation and assessment process. In addition, these staff will have a continu-
ing role in supporting the child or young person and carer throughout the process. It will be neces-
sary for all jurisdictions to consider how they will ensure that clear communication and cooperation
occurs at all stages of the process.

Recording Information

As a whole, states and territories appear to have limited capacity to identify the nature and level of
abuse or neglect in out of home care.  

Queensland data indicates that abuse and neglect in out of home care is a significant problem. This
view is supported by the reports of case managers in Victoria and suggests that the level of inci-
dence is likely to be similar in other jurisdictions. However, there is insufficient data and information
to explore the nature and level of abuse and neglect in out home care within and across 
jurisdictions. 

This has significant implications for the safety and well being of children and young people, both
individually and collectively, and for practice and policy development.

It is critical that breaches of duty of care are tracked in respect of individual children, and the per-
son and/or agency in respect of whom concerns have been expressed. This information cannot sim-
ply be maintained on: 

v an individual child or young person’s file

v an individual carer or staff member’s file

v an agency file

The information needs to be tracked and made accessible across children and young people, direct
care arrangements and agencies/organisations. 

In addition, this information needs to be aggregated, in a non-identifying manner, for the purposes
of planning and policy, program and practice development.

The fact that apart from Queensland, states and territories do not produce comprehensive data on
the incidence of abuse and neglect in out of home care presents significant challenges to govern-
ment and other stakeholders. The commitment of states and territories to continuous improvement
and to effectively prevent and respond to this issue is seriously compromised when they are unable
to comment and reflect on its nature or scope. Failure to respond to these challenges and be proac-
tive will continue to expose states and territories to public pressure and reactive responses that may
not be in the best interests of children and young people in out of home care.
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PART FIVE:  CONCLUSION

In examining what is known about the abuse and neglect of children and young people in out of
home care and relevant state and territory policies, this paper has identified a continued reliance on
the standard familial child protection response as both unjust and unsafe and suggests, instead,
that a duty of care framework be considered for dealing more effectively with these matters.

It has been argued that the duty of care held by states and territories to children and young people
in out of home care provides an appropriate framework in which to define abuse and neglect in
respect of harm and responsibility, prevent abuse and neglect from occurring and, where it has
occurred, effectively respond. Harm to children and young people in out of home care is understood
within a range of action and inaction that impact on the standard of care provided. The full range of
people and organisations involved in providing day to day care and those working with these chil-
dren and young people are acknowledged, as is the complex interplay of their roles and responsi-
bilities.  The action and inaction of an individual is considered alongside that of other individuals and
agencies, and the systemic context in which it occurred.

Under the current approach, the questions underpinning the process are “who did what to whom?”
and “who is to blame?” A duty of care framework would ask “what happened?”, “what factors con-
tributed to that happening?” and “how can we learn from what happened and prevent it from occur-
ring again?” Clearly, the latter approach is organisationally healthier and more constructive in a
practice sense than the former.

The outcomes of this project provide a foundation for moving toward good practice in preventing
and responding to the abuse and neglect of children and young people in out of home care. The
challenge now is for states and territories to build upon these outcomes and further consider the
implications of a duty of care approach in how it responds to allegations of harm. 

Importantly, this approach focuses attention on the provision of quality care as the best means of
enhancing the lives of children and young people in out of home care and, thereby, ‘doing no harm’.
It encourages the monitoring of care standards to promote quality care and improve outcomes,
whilst identifying and addressing issues at the earliest stage before they result in harm. It requires
a commitment to continuous improvement through effective quality assurance including the collec-
tion and analysis of data and commissioning of research.

CREATE Foundation looks forward to continuing to work with state and territory governments, com-
munity services departments and other stakeholders in promoting quality care and preventing harm
to children and young people in out of home care.
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