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ISSUES PAPER 7 - STATUTORY VICTIMS OF CRIME
COMPENSATION SCHEMES

SA GOVERNMENT SUBMISSION TO
ROYAL COMMISSION INTO INSTITUTIONAL RESPONSES

TO CHILD SEXUAL ABUSE

The South Australian Government welcomes the opportunity to make a submission in
response to the Royal Commission into Institutional Responses to Child Sexual Abuse (the
Royal Commission) Issues Paper 7 - Statutory Victims of Crime Compensation Schemes.

Background

In 2004, an Inquiry was established by the State Government pursuant to the Commission of
Inquiry (Children in State Care and Children on APY Lands) Act 2004 (SA) (the CtSC
Inquiry). The CISC Inquiry's terms of reference (see Schedule 1, section 2 of the Act) were
to inquire into:

• any allegations of sexual abuse of a person who was, at the time of the abuse, either a
child in State care or a child on the APY lands;

• criminal conduct which resulted in the death of children in State care;

• whether there were failures on the part of the State of South Australia (the State) in
responding to matters that gave rise to the allegations of sexual abuse or to the
criminal conduct;

• whether appropriate and adequate records were kept in relation to these allegations or
whether the records were destroyed or disposed of; and

• any measures that should be implemented to provide assistance and support for
victims of sexual abuse.

In 2008, the CISC Inquiry published its final report, including its recommendations ("the CISC
Inquiry Report"). Following this, in July 2008, in response to Recommendation 40 of the
CISC Inquiry Report, a taskforce was established to closely examine redress schemes for
victims of child sexual abuse, which also took into account the redress schemes
implemented in Tasmania, Queensland and Western Australia. The taskforce reported its
findings to Government.

Subsequently, the Government announced that common law claims arising from sexual
abuse in State care would be litigated compassionately, and announced that victims of such
abuse could apply for ex gratia payments pursuant to the Victims of Crime Act 2001 (SA)
(the VOC Act), in accordance with published Application Guidelines, as an alternative to
litigation.

Legislative Framework

The VOC Act came into operation on 1 January 2003. The objects of the VOC Act are set
out in section 3 and include the provision from public funds of limited monetary compensation
to victims most directly affected by criminal offending.
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The VOC Act repealed the Criminal Injuries Compensation Act 1978 (the CIC Act) although
the CIC Act continues to apply to applications for compensation in respect of offences
committed before 1 January 2003. The CIC Act came into operation on 1 July 1978 and
repealed the Criminal Injuries Compensation Act 1969 (SA). Each Act provided that victims
of crime could not recover compensation in excess of a specified sum. The maximum
compensation amounts payable under the respective legislation for offences committed
during the following periods are:

22 January 1970 to 10 April 1974 - $ 1 ,000
11 April 1974 to 30 June 1978 - $ 2,000
1 July 1978 to 30 July 1987 - $10,000

• 1 August 1987 to 31 August 1990 - $20,000
• Since September 1990- $50,000

Thus, whether a victim is eligible for compensation, and if so, the maximum amount of
compensation available to the victim, is dependent on the date upon which the offence
occurred.

A person is entitled to claim statutory compensation for injury caused by an offence under
the VOC Act only if they are an immediate victim of an offence (including a sexual offence)1
and the offence has been admitted, or proved beyond reasonable doubt, in proceedings
before a court2. A victim is not eligible for compensation where he or she has, without good
reason, failed to report: the offence to police and the investigation or prosecution of the
offence was in consequence not commended, terminated or hindered to a significant extent.

However, where a victim is not eligible for compensation under the VOC Act, for example
because the offence predates the victims of crime legislation or the victim cannot prove the
commission of the offence beyond reasonable doubt, the Attorney-General has an absolute
discretion to make an ex gratia payment to the victim in the circumstances set out in sections
27(4) and 31(1) and (2) of the VOC Act.

As outlined above, in January 2010, the Government published Application Guidelines to
facilitate requests by persons who had been subjected to sexual abuse whilst in State Care
for ex gratia payments pursuant to section 31(2) of the VOC Act. This enabled such victims
to seek redress as an alternative to litigation and where they would be ineligible for
compensation, or eligible for only limited compensation, under the VOC Act.

The Application Guidelines set out the process by which an application for an ex gratia
payment pursuant to the provisions of the VOC Act may be made to the Attorney-General by
former State wards who experienced sexual abuse.

1 Section 17VOCAct
2 Section 20 VOC Act
3 Section 20 VOC Act



^".^

M.
L?'i;

Government of
South Australia

Ex Gratia Guidelines, Application and Supporting Information

The following documents are enclosed in support of this submission:

Attachment No

Attachment 1

Attachment 2

Attachment 3

Attachment 4

Attachment 5

Attachment 6

Attachment 7

Document

Application Guidelines for ex gratia Payments for Former
Residents in State Care who Experienced Sexual Abuse as
Children

Application For ex gratia Payment Form 1: for Former Residents
in State Care who Experienced Sexual Abuse as Children,
pursuant to Section 31 of Victims of Crime Act 2001

Example of Discharge and Release Deed (not for signature)

South Australia Police: National Police Check Application Form

Example Statutory Declaration Form

2005 Children in State Care Inquiry List of Institutions (list not
exhaustive, so applicants are also referred to
findandconnect.gov.au website)

Applications for Transcripts of Evidence provided to the CISC
Inquiry

The Application Guidelines provide that an ex gratia payment may be made where the
Attorney-General is reasonably satisfied that the applicant was a victim of sexual abuse
whilst in State care, but who might have no actionable claim at common law or who may wish
to avoid any risks, further trauma, costs and delays which may attend a common law action.
The Application Guidelines, Application Form 1, and further information and assistance is
published on the Attorney-General's Department public website and can be accessed at the
following link:

http://www.agd.sa.gov.au/services/services-citizens/your-rights/ex-gratia-

payments

The Application Guidelines specify that the Attorney-General decides who may be offered an
ex gratia payment, the amount of money the person is offered and whetherthere are any
conditions attached to receiving the payment. There is currently no closing date for
applications for ex gratia payment. The Application Guidelines also set out the eligibility
requirements for receiving an ex gratia payment, namely that applicants must:

• be over 18 years of age;
• have suffered sexual abuse as a child; and
• have been in State care at the time of suffering sexual abuse.
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The Application Guidelines also explain to applicants:

• how an application is assessed;
• how much money an applicant may receive if their application is successful;
• how the documents supporting an application for ex gratia payment will be used; and
• provides a comprehensive explanation of each section of the Application Form 1; and

provides guidance to applicants as to what information should be included in their
application.

The Application Form 1, refers applicants to a list of homes and institutions in which children
in State care were often placed, which list was issued in 2005 by the CISC Inquiry as part: of
its Interim Report. That list is provided for the reference of applicants on the Attorney-
General's Department public website to assist them to determine if they were placed in a
State run home or orphanage, or whether they were in State care at all. As the list is not an
exhaustive list of all South Australian (SA) homes and orphanages, applicants are also
referred to the Commonwealth Government's 'Find and Connect' website which is a useful
resource that may provide further updated and detailed information about SA orphanages,
children's homes and other institutions, which applicants may have spent time in as children.

The Attorney-General's Department public website also refers applicants to the following
resources (copies of some are provided in the Attachments to this submission):

• National Police Checks Form (SAPOL website);
• Statutory Declaration Forms (SAPOL website);
• Applications for a Copy of Transcript of evidence provided to the CISC Inquiry;
• Information on 'Who Can Receive an ex gratia Payment'; and
• Information on 'How to lodge your application'.

As the ex gratia payment is intended to be an alternative to legal proceedings, applicants
are asked to sign a Deed of Discharge and Release indemnifying the State from any
past, current or future claims arising from abuse of any kind whilst in State care. This
means that if an applicant is successful in their application for an ex gratia payment from
the Attorney-General, that person will not be able to make further claims, such as a
common law claim, against the State. Applicants are informed that they do not have to
obtain legal advice to sign a Deed of Discharge and Release, however it is recommended.
Applicants are also informed that if they choose to obtain legal advice regarding the Deed,
the Victims of Crime Fund will pay up to $750 in legal fees for this purpose.

A draft Deed of Discharge and Release is attached to the Application Form 1 for
information only. Applicants are advised that if they are made an offer of payment by the
Attorney-General, that offer will be accompanied by a Deed of Discharge and Release
containing their specific details and the amount of ex gratia payment they have been offered.
As stated earlier, applicants are recommended to seek legal advice before signing the Deed,
and are also informed that the Deed must be signed before any money is paid.

If an applicant owes money to the Victims of Crime Fund, then that debt may be offset
against any proposed ex gratia payment. Similarly, applicants are also asked about other
debts to the State because these may be relevant to whether the Attorney-General makes
an offer of payment.


